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witnesses who are upon the complainant's official staff, and cannot
discover that any patentable improvement was described in the Mun·
son patent over the pre-existing Shelton apparatus, and would be of
the same opinion if the Munson patent had instructed the public
that the sheet of paper was to be glued or riveted to the platen. The
changes were of that order of mechanical detail which is far removed
from inventive skill.
After the decision of the circuit court had been announced, a new

solicitor for the complainant was substituted, who thought that his
client was entitled to the benefit of a disclaimer, and applied to the
circuit court for a rehearing after it should have been filed. This
motion was denied. The proposed disclaimer, which has not been
filed, is contained in the record, and disclaims "the first and second
claims, and in the remaining three claims any counter-dies in which
there are not channels recessed out of 'firm' material, so as to 'sup-
port the blank along their border edges' (thus assisting stretching),
whose channels are not at least three in number and rectangular,
or angular, to each or some of each other (thus insuring pinning
down and holding flat of the blank), and whose hard base does not
operate both as a stopping and cutting base for the cutting rules
(thus preventing crushing on fold line)." The proposed disclaimer
is not properly in the case, for, as the allowance of the motion for a
rehearing on condition that the disclaimer should be filed was a mat-
ter of discretion, its rejection is not a subject of appeal. Roemer
v. Bernheim, 132 U. S. 103, 10 Sup. Ct. 12. An examination of the
proposed disclaimer will, we think, disclose that a strong argument
could be made in favor of the proposition that with the exception
of the requirement that the channel should be recessed out of "firm"
paper or other material, the limitations or the requirements of the
disclaimer point to an invention which would require an amended
specification or a supplemental description. Hailes v. Stove Co..
123 U. S. 582, 8 Sup. Ct. 262. The decree of the circuit court is
affirmed, with costs.

UNITED STATES v.OLOETE.

(CirCUit Court of Appeals, Fifth OIrcuit. May 25, 1897.)

No. 566.

1. CUSTOMS DUTIES-RETURN OF CATTLE EXPORTED.
Paragraph 387 of the tariff act of August 27, 1894, permitting entry free

of duty of "articles the growth, produce, and manufacture of the United
States, when returned after having been exported, without having been ad-
vanced in value or improved in condition by any process of mannfacture
or other means," does not apply to cattle which are exported as young and
immature animals, and returned long after fully matured and suitable for
market.

2. SAME-INCREASE OF CATTLE TAKEN ACROSS BOUNDARY.
Paragraph 373 of the tariff act of August 27, 1894, providing that cattle

driven across the boundary line into a foreign country for pasturage pur-
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poses may, together wIth theIr Increase, be brought back free of dnty, does
not apply to the Increase of animals transported by railroad far Into the
interior of a foreign country for the stocking of a ranch.

Appeal from the Circuit Court of the United States for the West·
ern District of Texas.
This was an appeal by A. J. Cloete from a decision of the board of

general appraisers affirming the action of the collector of customs
denying the claimant's right to enter certain cattle free of duty.
The circuit court reversed the decision of the board, and the United
lStates appealed.
Robt.p. Culberson, for the United States.
Winchester Kelso, for appellee.
Before PARDEE and McOORMIOK, Circuit Judges, and NEW-

MAN, District Judge.

McCORMIOK, Circuit Judge. We reverse the judgment of the
circuit court in this case. The record shows that Cloete Bros. pur·
chased in Texas, in the year 1887, three herds of cattle, and a fourth
herd in the year 1889, and exported these cattle, immediately after
the purchase thereof, out of the United States to their ranch in Mex·
ico, distant 70 miles from Eagle Pass. Two of the herds exported
in 1887 were shipped by rail; the number of each, or the aggregate
number of both, is not given in the record. The third herd was
driven on foot, and the fourth herd, exported in 1889, was shipped by
rail. There were about 4,000 head in the third of these herds, and
2,500 headin the fourth. O:p.e of the export manifests, embracing part
of· this fourth herd exported in 1889, and being about one-half of the
export shipment made in that year, embraced 235 female cattle 1
year old, 10 cows, and 1 calf. It also embraced 322 yearling steers,
and 200 steers from 1 to 4 years old, and 517 steers 2 years old. All
of these cattle were put in an inclosed pasture at Sabinas, in the
state of Ooahuila, Mexico. They have been kept separate, and have
never been mixed or inbred with any other cattle. It was the inten-
tion of the exporters, Cloete Bros., to import into the United States
the steers thus exported, when they were old enough for market, and
to import the cows, and, we presume, the yearling heifers, when they
were too old to breed, and from time to time to import into the
United States of the increase of the female cattle the steers when
they were old enough for market, and the heifers when they were
too old to breed. In January, 1891, about 350 head were thus im·
ported, and in November, 1894, about 1,500 head were thus imported
from the Cloete ranch, at Sabinas, and were admitted into the United
States free of duty. On April 3, 1895, Mr. A. J. Cloete imported
from the Oloete ranch, and· entered at the port of Eagle Pass, by
entry No. 1,328, 111 COws and 429 beeves, and, by entry No. 1,329,
199 cows, 1041 beeves, and 52 bulls, which animals he declared, under
oath before the United States consul at Piedras Negras, Mexico, were
exported from the United States on or about the 1st of April, 1887,
and that they were cattle of the raising of the United States, and
had not been advanced in value or improved in condition by any pro·
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cess of manufacture or other means, and that it was intended to re-
ship the same to the port of Eagle Pass, Tex. He made oath upon
his entry at Eagle Pass that the articles of merchandise therein were
the growth and increase of the United States, and that they were
truly exported and imported as therein expressed, and that they had
not been advanced in condition or increased in value by any process
of manufacture or other means. In the oath upon entry No. 1,329,
he added, after the word "exported," the words "by the owner ex-
clusively for grazing purposes." There is no other allegation or
claim in either entry to the effect that the same were estrays, or that
they had been driven across the boundary line for pasturage pur-
poses. He claims free entry for 111 cows, 214 beeves or steers, in-
cluded in entry No. 1,328, and 197 cows, 52 bulls, and 521 beeves or
steers included in entry No. 1,329, as products the growth of the
United States, under paragraph 387 of the tariff act of August 27,
1894. He also claims free entry, under paragraph 373 of the act,
for 215 beeves, included in entry 1328, as the increase of domestic
cattle which were born in the United States, and there purchased
by Cloete Bros., and driven across the boundary of the United States
into Mexico, for pasturage purposes, and alleges that the cattle of
which these are the increase were so purchased and driven during
the years 1887-1891. He also makes a similar claim to that of the
last mentioned for 520 of the beeves or steers included in entry No.
1,329.
The language of paragraph 373 of section 2 of the act of August

27, 1894, is as follows:
"Any animal imported specially for breeding purposes shall be admitted

free: provided, that no such animal shall be admitted free unless pure bred
of a recognized breed, and duly registered in the book of record established
for that breed, and the secretary of the treasury may prescribe such addi-
tional regulations as may be required for the strict enforcement of this pro-
vision. Cattle, horses, sheep, or other domestic animals which have strayed
across the boundary line into any foreign country, or have been or may be
driven across such boundary line by the owner for pasturage purposes, to-
gether with their increase, may be brought back to the United States free of
duty under regulations to be prescribed by the secretary of the treasury."
The last provision of this paragraph 373 does not appear in pre-

vious acts.
So much of paragraph 387, permitting entry free of duty, as bears

upon this case, is in the following language, to wit:
"Articles the growth, produce, and manufacture of the United States, when

returned after having been exported, without having been advanced in value
or improved In condition by any process of manufacture or other means."
This provision of paragraph 387 is substantially the same as has

been in force since the passage of the act of March 3, 1883, and as
the first provision of paragraph 493 of the act of October 1, 1890, was
in force when the ruling of the treasury department referred to (No.
13,922) was made, on April 17, 1893. That ruling, as expressed in
the letter of the assistant secretary, was to the effect that, where
the value of animals has been increased by natural growth, it does
not appear to militate against the privilege of free entry, inasmuch
as such increase of value is not effected "by any prOcess of manufac-
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ture or other means." The case on which this ruling was made is
shown by the letter to have been as follows: One M. W. Hill, of
Plessis, N. Y., moved to Canada temporarily in 1891, taking his ef-
fects, among which was a colt, and, having completed his work in
Canada, he returned the colt to Virginia, on which was assessed, at
the port of entry, an import duty of $30. The colt was only a few
months old when taken to Canada, and was two years old when re-
turned to Virginia. This ruling (and possibly similar rulings of the
department, not accessible to us, but doubtless made in cases similar
to the Hill 'Case) is relied upon in this case as the settled construction
by the executive department of the provision in question.
The ruling of the general appraisers (No. 3,029), rendered April 1,

1895, on the last nrovision of paragraph 373, is to the effect that a
fair construction of this paragraph indicates that it was the inten-
tion of congress to permit cattle to be driven across the boundary
line, and to be brought back again, together with or accompanied by
their young, but that it was not the intention to allow cattle the
product of foreign farms and ranches, to be imported free, because
the stock is descended from animals which have been exported from
the United States. Opinion by Lunt, General Appraiser, 1605 G.
A. 3029.· When this case was before the board of United States
general appraisers on appeal by the claimant, that board, in render-
ing its decision against the claimant, used this language:
"We are further of the opinion that paragraph 387 cannot apply to cattle

which are exported as young and immature animals, unfit for the market, and
are returned long after, as animals fully matured, suitable for market. In-
deed, it may well be doubted whether paragraph 3S7 applies to other than
inanimate objects. In this case we are constrained to hold, upon the facts
shown, that the animals claimed to be entitled to free entry, under paragraph
387, are not exempt from duty; and that the animals claimed to be entitled
to free entry under paragraph 373 are not the increase of cattle which had
been driven across the boundary line for grazing purposes now returned, to-
gether with their increase. The language of paragraph 373 Indicates that
the cattle therein provided for are such as are driven across the boundary for
temporary pasturage, and the increase thereof incident. to such temporary
stay. when the young animals would follow the parents upon their return:
and, in our opinion, It does not prOVide for animals transported by railroad
far into the interior of a foreign country for the stocking of a ranch."
The case of Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, arose

under a provision of section 2505 of the Revised Statutes of the United
States, which was taken from the act of February 8, 1875, and is in
these words:
"Animals, allve, specially imported for breeding purposes from beyond the

seas, shall be admitted free upon proof thereof satisfactory to the secretary
of the treasury, and under such regulations as he may prescribe."
The regulations prescribed by the secretary of the treasury sought

to confine the operation of the provision to animals of superior stock.
The supreme court held that that object of the secretary could only
be accomplished by an amendment to the law. This prOVision, with
the omission of the word "alive" and the words "beyond the seas,"
was carried forward into the act of March 3, 1883, and was re-enacted
in the act of October 1, 1890, with provisos to effect the object sought
to have been attained by the regulations of the treasury.
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It is manifest, from a review of all the authorities bearing on the
subject, that there has been no settled interpretation by the treas-
ury department of the terms of these provisions of the revenue laws
upon which the claimant in this case can repose for the construction
he seeks to put upon the provisions now in force. It does not appeal'
from the record in this case that the claimant is or ever was a citizen
or resident of the United States, and it does not appear that he has
ever owned or held a ranch within the United States, near the border
or remote from it, or that he has at any time been engaged in the
breeding of cattle or other stock in this country. It does appear
that he and those with whom he is engaged are conducting the busi-
ness of breeding cattle in the interior of Mexico,-that is to say, 70
miles from the dividing line between the two countries,-for the
purpose of importing them into the United States for market. It
appears that, in the prosecution of their enterprise, they did, in the
year 1887, purchase within the United States a large number of fe-
male cattle, and a large number of bulls, which they exported from
the United States, and conveyed to their ranch in Mexico, for the pur-
pose of breeding cattle. As said by the board of general appraisers,
it is well known that cattle in the latitude of this ranch subsist by
grazing; and it requires no argument or illustration to show from
the undisputed facts in this case that these cattle were not exported
or driven across the boundary line between the two countries for the
purpose of pasturage. It is clear to us that the construction placed
upon the act as applicable to this case by the board of United States
general appraisers is the sound construction, and therefore the judg-
ment of the circuit court is reversed, and the case is remanded, with
direction to the circuit court to dismiss the claimant's action.

BROOKS et aI. T. SACKS.
(Circuit Oourt of Appeals, First Olrcnlt. June 10, 1897.)

No. 192.
1. PATENTS-PRIORITY OF INVENTION-EvIDENCE.

Where, in an infringement suit, a party attempts to carry back his Inven-
tion so as to antedate an anticipating patent Issued upon a prior application,
the burden is upon him to prove priority to the satisfaction of the court,
and by evidence which shall strongly outweigh that of the other party, if
not beyond a reasonable doubt.

B. SAME-UNSUPPORTED RECOLLECTIONS OF WITNESSES.
Unsupported recollections of witnesses as to facts and fully six

years prior to giving testimony are Insufficient to establish priority of In-
vention over an earlier patent, especially where such facts are of a kindred
character to other facts, occurring at or near the same time wIth whIch
they mIght easily be confused.

8. SAME-ANTICIPATION.
The sacks and Richmond patent, No. 443,199, for an improvement In

or shoe lasts, was anticipated by the Dusenbery patent, No. 430,732, for au
improvement in pegging jacks.

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.


