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which is also assigned for error as assignment No. 11. In doing 80
the court very properly noticed the distinction between plaintiff's
knowledge of the broken slat, and of his knowledge of the increased
risk to which he was exposed by such defect.
We see no error in the twelfth assignment of error, which consisted

in the answer defendants' fifth point, which was:
''That If the jury are satisfied from all the evidence In the case that the

plaintiff was of such age of competency, and did have knowledge of the dan-
ger Incurred by him while working In the machine with the hood thereon In
the condition testified to, the fact that he was a minor does not alter the gen-
eral rule of law upon the subject, and he took upon himself and assumed, not
only the risks Incident to his employment, but also all the risks which were
patent and obvious."

The answer was substantially affirmed, but attention was not im·
properly called to the youth, inexperience, and length of service of
the plaintiff, and his knowledge of the danger. These were all
proper elements for the jury's consideration in reaching the conclusion
asked for by the point.
We see no error in the answer to the plaintiff's seventh point, which

constitutes the thirteenth assignment. It concerned the printed
notice, to which reference has already been made, and said that no-
tice did not have reference to a machine with a broken hood.
In the affirmance of defendants' sixth point the court had, in sub·

stance, answered what was requested in the eighth prayer. Hence
ibl failure to give to it a categorical answer-which constitutes the
fourteenth assignment-is not errOl'.
The fifteenth assignment refers 1:0 the answer to defendants' ninth

point. This point made a prudent adult's knowledge and conduct
under the circumstances of this case the test and standard of the
plaintiff's right. It wholly ignored the plaintiff's youth, and there
would have been no error in an unqualified refusal of the point as not
pertinent to the cause.
An observance by the defendants in this case of the plain duty of

furnishing safe appliances to their employes would have resulted in
saving them the loss of money, and the plaintiff the loss of his arm.
Upon the whole case we are of opinion no reversible error has been
shown, and the judgment must be affirmed.

SAYLES Y. NEW YORK, N. H. & H. R. CO.
(Circuit Court, S. D. New York. June 8, 1897.)

CARRIERS-LIMITATION OF LIABILITy-WAYBILLS-QUESTION FOR JURT.
When a shiplwr of freight over a railroad has signed a waybill containing

stipulations limiting the carrier's liability which are not very plain, and
are not so situated as to be plainly Included within the" terms of the con-
tract, it Is for the jury, In an action to recover for the loss of the freight,
to determine whether the shipper understood, or ought, under all the cir-
cumstances, to have understood, that there was such a limitation of lia-
bility.

Frederick W. HoIls, for plaintiff.
Henry W. Taft, for defendant.
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WHEELER, District Judge. The plaintiff's agent put into a car
on the Boston & Maine Railroad some valuable horses, to be carried
over that road and the defendant's road to Pawtucket, R. 1.' The
agent of that road at the time presented to the agent of the plaintiff
a waybill, to be signed by him, which said: "Forward the property
mentioned below, marked and numbered as in the margin," to the
plaintiff, "at Pawtucket," which included, among other things, these
horses, and "Subject to the rules and regulations in the freight reo
ceipt presented with this, and which are accepted and agreed to
be just and reasonable." This bill of lading was signed by the
plaintiff's agent. The agent of the Boston & Maine Railroad at the
same time delivered to the a.gent of the plaintiff a freight receipt,
signed by him, which said: "Received from ---, the property de-
scribed below, in apparent good order," etc., and, "It is mutually
agreed, in consideration of the rate of freight to be paid for this
service, as to each carrier of all or any of said property over all or
any portion of said route to destination, and as to each party at any
time interested in all or any of said property, that every service to
be performed hereunder shall be subject to all the conditions, wheth-
er printed or written, shown or indorsed hereon, and which are here·
by agreed to by the shipper, and by him accepted for himself and his
assigns as just and reasonable.". On the left·hand margin of both
the bill of lading and receipt was a square in black lines, headed
"Marks and Numbers," in the lower part of which, on the receipt,
was a blank for car number, weight, and advanced charges. Across
this square, and extending beyond it, in another colored ink, and lines
running the other way from the rest of the print, on each, was print·
ed: "The rates for transporting animals are based upon and intended
only for those of ordinary value, viz.: If horses or mUles, not exceeding
$100 each; if cattle or cows, not exceeding $75 each; if fat hogs, or
fat calves, not exceeding $15 each; if sheep, lambs, stock hogs, or
stock calves, not exceeding $5 each; if a full chartered car, on the
entire contents of each car, not exceeding $1,200. And in giving
this receipt this Co. assumes no risk for a higher value, unless by
special arrangement with the general freight department." In the
squares of this receipt and bill of lading was written in pencil, "B L
5566." The horses were forwarded over the Boston & Maine Rail-
road, and part way on the defendant's road towards Pawtucket, and
killed, so that the defendant is unquestionably liable. This suit is
brought for the damages for the killing of the horses and the loss
of other property, and no question is made, except as to whether,
upon this transaction, the defendant is liable for more than $100
for the loss of each of the horses. That a common carrier mav can·
clusively agree with a shipper as to the value of property carried
for which the carrier may be liable, is fully settled in the United
States courts. Hart v. Railroad Co., 112 U. S. 331, 5 Sup. Ct. 151;
Liverpool & G. W. Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 9 Sup.
Ct. 469. And that a notice or memorandum upon the shipping pa-
P€rs is not conclusive as to such contract, when not plainly a part
of the same as agreed to, seems to be also well settled in these courts.
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Railroad Co. v. Manufacturing Co., 16 Wall. 318; Ayres v. Railroad
Corp., .14 Blatchf. 9, Fed. Cas. No. 689. Whether such a memoran-
dum upon the papers is a part of the contract of shipment, where it
is not over the signatures, and plainly a part of the contract signed,
seems to be a question of fact. Generally, in making a contract,
what the promisor fairly gives the promisee to understand is agreed
to is the extent of the terms of the contract. This is elementary.
Here the agent of the carrier took from the agent of the shipper the
bill of lading and gave the receipt, upon each of which was this
indorsement at the left hand; not very plain, and not directly above
the signatures. It was not so situated as plainly to be included
within the terms of the contract. It would be a part of the con-
tract if understood to be so by the parties, or if the promisor (the
carrier) fairly gave the promisee (the shipper or his agent) fairly to
understand that it was a part of the contract.
In this case the testimony of the agent of the carrier tended to

show that these terms as to value were expressly mentioned when the
horses were taken and the papers delivered. The testimony of the
agent of the plaintiff tended to show that his attention was not
expressly called to this indorsement, that it was not mentioned by
the agent of the carrier, nor noticed or understood by him. The
defendant insisted that it became conclusively a part of the contract
by being so indorsed thereon, and requested that a verdict of the
plaintiff be directed for the amount of $100 for each of the horses
only. This instruction was refused, and the jury were, in substance,
directed to return a verdict for the plaintiff for $100 for each horse,
only, if the plaintiff's agent in fact understood that the horses were
to go at the value of $100 each, or if from the indorsement, under
all the circumstances, he ought to have understood that there was
a limitation in value to $100 for each horse, or ought to have under-
stood that there was a provision of the contract by which the value
might so be limited, although not in fact understood so by him. In
this court the trial of all questions of fact must be by jury. Whether
this limitation actually existed by contract could not be determined
as a matter of law. The plaintiff's agent did not sign any paper
which plainly and conclusively included such a provision. What
he did understand about it was a question of fact for the jury, and
if he did not come to an understanding about it, what he was fairly
given to understand, and ought to have understood, was a further
question of fact for the jury. This could not be taken from the jury
without infringing upon the right of trial by jury guarantied to all
parties. If the carrier would have the limitation upon the value,
it should make the limitation to be clearly understood. Liverpool
& G. W. Steam 00. v. Phenix Ins. Co., 129 U. S. 397, 9 Sup. Ot. 469.
If it left the matter doubtful upou the facts, the only right left was
to have the question of fact remaining open tried by the jury. This
is exactly what the defendant in this case had, and the jury have
found, upon those questions, that the plaintiff's agent neither under-
stood, nor ought reasonably to have understood, that there was any
limitati(.D upon the value. No question is made as to the fairness
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of the jury in reaching the conclusion they did; therefore no reason
is apparent for setting aside the verdict. Motion for new trial over-
ruled, and judgment on the verdict.

OITY OF OLARKSDALE, MISS., v. PACIFIC IMP. 00.
(Circuit Court of Appeals, Fifth CIrcuit. May 11, 1897.)

No. 550.
MUNICIPAL BONDS-BONA FIDE HOLDERS-MINUTES 01' COUNCIL-PAROL EVI'

DENCE.
As against a bona fide holder for value of munIcIpal bonds, parol evIdence

is not admissible to conh'adict the minutes of the board of aldermen, which,
as required by statute, recite that the mayor and aldermen canvassed the
returns of the election authorIzing the bonds, and found that due notice had
been given, and that the election had been legally and formally held·

In Error to the Circuit Court of the United States for the Western
Division of the Northern District of Mississippi.
John W. Cutrer, for plaintiff, in error.
J. P. Blair and W. A. Percy, for defendant in error.
Before PARDEE and McOORMICK, Oircuit Judges, and NEW·

MAN, District Judge.

NEWMAN, District Judge. This case is before this court for the
second time. On the first trial in the court below, there was aver·
diet for the defendant, and the plaintiff, by writ of error, brought
the case here. The decision of the court reversing the judgment
of the court below, and the opinion, are reported in 20 C. C. A. 635,
and 74 Fed. 528. The second trial in the court below resulted in a
verdict and judgment for the plaintiff, and the case is now before this
court on writ of error by the defendant, the city of Clarksdale. The
character of this suit and the questions involved are so fully stated in
the former opinion of this court that it is not necessary to go into
them elaborately here. The suit was brought on the coupons of cer·
tain bonds issued under an act of the legislature of Mississippi, ap-
proved March 7, 1882, authorizing the cities and co,rporate towns of
Mississippi to subscribe to the capital stock of railroads. Ques-
tions were raised on the first trial iil the court below and in this court,
and also on the second trial in the court below, and on the present
hearing here, as to the constitutionality of the act under which these
bonds were issued, as to the sufficiency of the registration, the
legality of the election authorizing the issuance of the bonds, and of
the power of ,the city of Clar'ksdale to assume and carry into effect
the agreement of its predecessor, the town of Clarksdale. All these
questions are disposed of in the former opinion of this court, and to
that opinion we are content to adhere, as well as to the reasoning
therein. '
The only question raised in the court below on the second trial

which we 'desire to notice is the offer by the defendant of certain
evidence, and the rejection of the same by the court. Counsel for


