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acquired, and as to whether and how far these rights from year to
year have been exceeded by those controlling and managing the rail-
road.
But, notwithstanding this strong view of the matter as presented

by counsel for the receivers, I am not sufficiently satisfied that an
injunction should be granted on this latter ground to authorize it for
that reason alone. If the suit was proceeding against Jones for his
own acts as receiver, I should be disposed to allow it to proceed to
judgment. If the counsel for the plaintiffs in the city court are dis-
posed to proceed against the receiver in that way, and only for his
own acts, I will not grant an injunction against the further prosecu-
tion of the suit. I am quite clear, however, especially on the author-
ity of and following the case of Central Trust Co. v. East Tennessee,
V. & G. Ry. QQ., supra, that where a suit is proceeding in any other
court, against a receiver of the circuit court, for acts other than his
own as receiver, th{> suit should be enjoined. Unless it is made to
appear here, therefore, that the suit in the city court will proceed
only in the manner indicated, an injunction will issue as prayed for.
In the event an injunction should issue, the plaintiffs in the city
court, Schlapback and Harbin, by proper intervention in this receiver·
ship case, or, indeed, by proper pleadings in this separate case insti-
tuted by the receiver against them, can have their claim investi-
gated here, and their rights ascertained and determined, as effectually
as in any other court of competent jurisdiction.

OENTRAL TRUST 00. v. GEORGIA PAO. RY. CO. (POND-DEOKER
LUMBER CO., Intervener).

(CirCUit Court, N. D. Georgia. May 12, 1897.)

MEASURE OF DAMAGES-BREACH OF CONTRACT BY CARHIER.
Where the agent of a connecting carrier by mistake has given to a ship-

per an unusually low rate on a special shipment, and the initial carrier,
without knowledge of such rate, breaks Its contract of carriage by sending
the goods over a· different road from that mentioned In the bills of lading,
so that the shipper Is compelled to pay the usual rate of freight, the initial
carrier Is liable, because of the breach, only for such damages as might rea-
sonably have been within the contemplation of the parties on making the
contract, and not for the whole difference between the regUlar rate and the
special rate, of which it had no notice.

W. R. Hammond, for intervener.
Glenn, Sloten & Phillips, for defendants.

NEWMAN", District Judge. This is an intervening petition in the
above-stated case. It amounts, practically, to a suit by the inter-
vener, the Pond-Decker Lumber Company, against the receivers op-
erating the Georgia Pacific Railway Company under order of this
court. Intervener proposed to purchase a sawmill located at Talla-
poosa, Ga., on the line of the defendant company, for the purpose of
removing the same to Gilmore, Ark., on the line of the Kansas City,
Ft. Scott & Memphis Railroad. To this end it entered into corre·
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spondence with J. J. Fletcher, the general freight agent of the last-
named company, who was also the general freight agent of the Kansas
City, Memphis & Birmingham Railroad Company, for a rate on this
mill, to be taken down and transported from Tallapoosa, Ga., to Gil-
more, Ark. It was estimated that there would be at least 6 car
loads, whereas, in point of fact, it turned out to be 11 car loads. A
rate of 36 cents per 100 pounds was given by Fletcher to the inter-
vener, and the mill was purchased, taken down, and shipped. Fletch-
er testifies, and the special master to whom this intervention was
referred finds as a fact, that this rate of 36 cents per 100 pounds
was given by mistake. It is also conceded that the regular and usual
rate on this freight would have been 66 cents per 100 pounds. The
rate given was over the Georgia Pacific Railroad Company, from
Tallapoosa to Birmingham; thence, byway of the Kansas City, Mem-
phis & Birmingham Railroad, to Memphis; and thence, by way of
the Kansas City, Ft. Scott & Memphis Railroad, to Gilmore, Ark.,
the point of destination. Bills of lading were made out in this way
when the freight was shipped at Tallapoosa. The agents of the
receivers operating the Georgia Pacific Railroad, instead of deliver-
ing the freight at Birmingham to the Kansas City, Memphis & Bir-
mingham Railroad, carried the goods to Winona, a point on the
Georgia Pacific Railroad beyond Birmingham, and delivered the
same to the Illinois Central Railroad, which intersects the Georgia
Pacific Railroad at Winona, and the freight was transported from
Winona over the Illinois Central to Memphis, and thence, by the
Kansas City, Ft. Scott & Memphis Railroad, to Gilmore.
There is no complaint as to the delivery of the goods at the proper

time and in the proper condition at Gilmore, and no fault is found
on this score with the diversion or change of route. But, when the
freight reached Gilmore, the regular rate of 66 cents per 100 pounds
was demanded, which seems subsequently to have been reduced to
64 cents, allowing a reduction of 2 cents on the rate from Memphis
to Gilmore over the Kansas City, Ft. Scott & Memphis Railroad.
Fletcher, the general freight agent, testifies that, although the rate
was given by mistake, he would have protected it if the goods had
been shipped, as contemplated, over the Kansas City, Memphis &
Birmingham Railroad, and not over the Illinois Central, and he would
have called on the other roads to have helped him ouf and sustained
him in protecting this reduced rate; but, as the goods were carried
over the Illinois Central, he could not do so. This intervening suit
seeks to recover the difference between the 36 cents per roo pounds,
and the 64 cents per 100 pounds actually paid. The evidence fails
to show that the agents of the receivers had any notice of the spe-
cial rate given by Fletcher to the intervener. A witness did tes-
tify that there was such notice, but on cross-examination it devel-
oped that his only reason for so stating was that he had been told
that such notice was given, showing it to be mere hearsay, which,
of course, cannot be considered.
The contention of counsel representing the receivers is that there

would be no liability on the part of the receivers to intervener for
damages on account of this reduced rate, especially as it was a
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rate given by mistake, unless notice of such largely reduced rate
had been given the receivers. Counsel cite, in support of this con-
tention, the case of Langdon v. Robertson, 13 Onto 497, 30 Am. &
Eng. Ry. Cas. 23. The facts of that case are quite similar to the
facts here. There was a special rate of freight over one route, that
named in the bill of lading, and the goods were diverted by the
initial carrier, and sent over a different route, and it was held that,
while the plaintiffs were entitled to recover, they were only entitled
to recover nominal damages. This decision, which reverses tht'
trial court, was placed clearly and distinctly on the ground of want
of notice by the initial carrier of the special rate to be allowed the
shipper over the route from which the goods were diverted. It is
only necessary to quote a paragraph from the opinion to show this,
which is as follows:
"The evidence, to my mInd, clearly establIshes that the defendant, not negli-

gently, but Willfully, sent the goods by DUluth, instead of Milwaukee; but they
reached theIr destinatlon as quickly, or more quIckly, than they would have
done by MIlwaukee, and also for less freIght, were it not for the plaintiff's
specIal agreement with the raIlways runnIng from MIlwaukee. By his willfui
disregard of his contract he should properly be held responsible for all dam-
ages that, under the law, may reasonably be awarded agaInst hIm; and, if he
had sufficIently specific notIce of the plaIntlff's contract, so that It might be
fairly assumed that the contract he made to carry the goods was made in ref-
erence to the contract, the sum awarded by the learned chIef justIce would be
the correct amount."

In the case cited, several authorities bearing on the question at
issue were reviewed, and quotations from some of the opinions were
given. The result apparently reached may be stated in a brief ex-
tract from one of the opinions quoted in this decision, which is as
follows:
"A person can only be held to be responsIble for such consequences as may

reasonably be supposed to be in contemplation of the parties at the tIme of
making the contract."

The rule unquestionably is that, for a breach of contract, such
damages only may be recovered as would, in the contemplation of
the parties at the time the contract was made, ordinarily and nat-
urally follow the failure to perform the contract.
Booth V. Mill Co., 60 N. Y. 487, is cited and relied 0iIl by counsel

for the intervener. The rule laid down in that case may be gathered
from that part of the syllabus covering this question, as follows:
"Where the partIes to a contract of sale have such knowledge of specIal cIr-

cumstances affecting the question of damages as that it may be faIrly Inferred
they contemplated a partIcular rule for estImating them, and entered Into a
contract upon that basIs, that rule will be adopted."

There is no departure in that case, however, from the general line
of authorities on this subject, as to the extent of damages growing
out of a breach of contract, as already discussed. The first sentence
of the paragraph of the opinion as to the measure of damages in
such case is in these words:
"The damages which a party may recover for a breach of contract are

such as ordinarily and naturally flow from the nonperformance."
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The. tontention of counsel for the intervener is, however, that the
circumatances surrounding this shipment were such as to put the
receivel's on notice that a special rate had been given the shipper-so
What are these circumstances? First. The unusual character of
the shipment. It was an entire sawmill, so far as it could be taken
down, and it was all shipped at one time. There were 11 car loads
embraced in one shipment. Secondly. It was billed to go a par·
ticular route. It is claimed that these circumstances are sufficient
to put a railroad man, familiar with the practice of railroads and
freight agents in such matters, on notice that a less rate than the
regular rate would be given, and that an experienced railroad man
would also know that the same could be given without violating the
interstate commerce law, or any law, because it was an unusual
shipment, and there would be no discrimination or undue preference
against other shippers, as no shipment of similar character would
ever probably be made.
Conceding that the agents of the receivers were put on notice that

something less than the usual rate might be allowed for a shipment
of this character, can it be held that they must take notice, and
must contract in contemplation, of a mistake on the part of the
general freight agent of connecting lines? It is a fact, established
in the case, and the master so finds, that the rate given by Fletcher,
the general freight agent of the connecting lines, being a remark-
ably low rate when compared with the regular rate, was made by
mistake. It cannot be true that the initial carrier can be held to
have had in contemplation, at the time goods are received for car·
riage, that a connecting line would make a mistake as to the rate on
the goods given the shipper. It seems, from the facts in this case,
that the general freight agent was under a misapprehension as to
what the regular rate was. Now, if this general freight agent, with
a knowledge of what the regular rate was, had made some reason·
able deduction from it, and the proof showed that such reduction
was usual, or even frequent, in a shipment of unusual character, and
a recovery was based on such facts, there would be some ground for
sustaining it under the rule contended for on the part of the inter·
vener. Such are not the facts here, however. In the extract which
has been given from the opinion of the court in the case of Lang-
don v. Robertson, supra, the notice which must be brought home to
the initial carrier is alluded to as "specific notice." And in an·
other place in the opinion it is alluded to as "sufficiently specific or
precise notice," .There might be difficulty, therefore, if it were nec-
essary to do 80, in reconciling this Canada case with the New York
case citedfo'r the intervener; but it is unnecessary to do so, for, con-
ceding the doctrine of the New York case to be correct, and that cir-
cumstances may put the initial carrier on notice, and that "specific
or precise notice" is not necessary, it cannot be held that the reo
ceivers in this case could have contracted in contemplation of the
fact that the general freight agent of the connecting lines would
make a mistake as to the rate, and that a breach of the contract
would be followed· by unusual damages growing out of such mis-
take. I am clear, therefore, that the initial carrier, having no knowl-
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edge of the special rate-an unusually low rate-given the inter-
vener, cannot, for a mere diversion of the goods, when they were
delivered in good condition and in time, be held liable to the ex-
tent reported by the special master.
It was claimed on the part of the intervener that, because notice

to the receivers was not alleged in the intervention, and the inter-
vening petition was not demurred to, that it was unnecessary for
such notice to be proven. The fact that the intervention fails spe-
cifically to allege notice did not relieve the intervener from the neces-
sity of making out his case according to law. It seems that, when
the intervener proposed to go into this question before the special
master, the master 'ruled, either because he deemed such specific al-
legation unnecessary" or because there had been a failure to demur
to the intervention on that ground, that the evidence should be ad-
mitted, and evidence was offered on this subject, as has been men-
tioned.
Counsel for the intervener has requested, in the course of the ar-

gument, that, if the judgment of the court should be against him
on the subject of lack o,f notice to the receivers of the special rate
given by the general freight agent of the other lines, he be allowed
an order referring the case back to the special master to hear evi-
dence on this subject. Counsel claims that he will be able to show
by evidence that such notice was actually given to the receivers'
agents. It would, in my opinion, be a violation of the correct prac-
tice to allow a case to be referred back to the master to take ad-
ditional evidence, after it has reached the stage of the present case,
except under most unusual circumstances, where there was a clear
inadvertence, omission, or mistake of some sort to justify it. An
effort was made befOJ,'e the special master to prove notice to the
receivers, and the failure to do so was for the reason already stated,
-the evidence relied upon was shown to be mere hearsay. The
difficulty, confusion, and delay which would result from allowing
reference back to the master in a case like this must be apparent.
In the case of Sanges, intervener in the case of '()ontral Trust Co. v.
:Marietta & N. G. Ry. Co., a similar request was made and was denied
at the last term. 75 Fed. 41.
Thus far I have no difficulty about a proper disposition of thif"

case, but as to what the rights of the intervener are in view of tht
opinions above expressed is the real difficulty. While I am satis-
fied that the intervener is not entitled to recover on the basis al-
lowed it by the special master,-that is, for the difference be-
tween what it actually paid for freight on the machinery and thl"
rate given by mistake by the general freight agent,-still it seems
that there should be a recovery for more than mere nominal dam-
ages. The measure of such damages can only be determined by in-
telligent jurors, or by a master to whom such a case is referred. I
think it is true that there should have been in the contemplation of
the parties, at the time this contract of carriage was made, the fact
that the freight agent would make some reasonable deduction from
the usual rate for a shipment of this character, so that this should
be the basis, somewhat uncertain though it necessarily is, by which



282 81 FEDERAL REPORTER.

the rights of the intervener must be determined. There is abun-
dance of authority for damages found in this way. Now, unless the
parties can agree as to what would be a proper measure of damages
in view of the foregoing suggestion, this case will be referred back
to the special master, not to take new evidence, but to find what
would be a proper recovery in accordance with the views of the
court as herein expressed.

OLARK et ai. v. GREAT NORTHIDRN RY. CO. et aL
(Circuit Court, D. Washington, :m. D. May 12, 1897.)

1. RAILROADS-CONTRACT TO GIVE CITY "TERMINAL RATES.'
A contract by a railroad company to cm:ry freight to a certaln city at

"terminal rates" If "the people" of the city would furnish a right of way
through the city, alleged to have been accepted by "complainants and oth-
ers," is unenforceable because of uncertainty as to parties, and as to the
service promised, and also for want of mutuality.

2. CONTRACTS-UNCERTAINTY AS TO PAR'rIES.
A promise by an indefinite and unidentified number of persons to jo1ntly

do a particular thing cannot be enforced, as the promisee w1ll not be per-
mitted to proceed against selected persons to compel them to do by them-
selves what they have only promised to assist others in doing.

S. SAME-WANT OF MUTUALITY.
As a contract, to be enforceable, must be mutual, a contract dependent on

a nonenforceable promise cannot itself be enforced.
4. SAME-PARTIES TO ACTION FOR RESCISSION.

Where a number of persons have jointly contributed to procure a right
of way for a railroad through a city In consideration of the company's
agreement to give certain rates, all must join in a suit to rescind the con-
tract for fallure of the company to comply.

Suit by F. Lewis Olark and others against the Great Northern
Railway Oompany and others to enforce specific puformance of a
contract.
F. H. Graves, for complainants.
Will H. Thompson, for defendants.

HANFORD, District Judge. This is a suit to compel the defend-
ants to specifically perform an alleged contract whereby they prom-
ised, in consideration of receiving, free of expense to them, a right
of way for their line of railway through the city of Spokane, to give
to the people of Spokane and vicinity the benefit of transportation
of through freight from the east at terminal rates. The bill of
complaint avers that after some preliminary and preparatory work
on the part of Mr. James J. Hill, a high official of the defendant
companies, by representations made to citizens of Spokane there was
a meeting between Mr. Hill and a large number of representative
citizens, at which meeting Mr. Hill formally offered to locate the line
of the Great Northern Railway through Spokane, and to build said
line, and, when completed, to carry freight by said line from its
eastern terminal to Spokane at terminal rates, if the people of Spo-
kane would furnish a right of way through the city free of expense
to the railway companies; that the complainants and others accepted


