
274 81 FEDERAL REPORTER.

JONIDS v. SCHLAPBACK et aI.
(Circuit Court, N. D. Gec>rgla. Qcl()ber 8, 1896.)

>fITS AGAINST RECEIVERS-AcTS OF PRIOR RECEIVERS-INJUNCTION.
A receIver apPOInted by a federal cc>urt for a road formerly constituting

part of a larger system is not liable to be sued In another court, without per-
mission of the appointing court, for alleged wrongful acts committed In the
operation. of the road by the receivers of the whole system, whom he has
displaced; and such a suit will be enjoined.

King & Spalding, for complainants.
Fonche & Fonche, for defendantL

NEWMAN, District Judge. This is a bill filed by Jones, as re-
ceiver of the'Ohattanooga, Rome & Columbus Railroad, against the
defendants, to enjoin them from prosecuting a suit .commenced and
now pending in the city court of Floyd county, in this district, against
said Jones, as receiver, for certain wrongful acts in building a dam
and operating a pump in such a way as to :flood the lands of plain-
tiffs, to their damage. The Chattanooga, Rome & Columbus Rail-
road had become, prior to 1892, a part of the Savannah & Western
System of railroads, and the Savannah &Western had become a part
of the Central Railroad & Banking Company of Georgia System. In
1892, H. M. Comer was appointed receiver of all the of roads
operated by the Central Railroad & Banking Company of Georgia.
Subsequently, in May, 1893, the said H. M. Comer and Robert J.
"Lowry were appointed separate receivers of the Savannah & Western
Railroad, and on the 1st of February, 1894, Comer and Lowry having
resigned as receivers of the Chattanooga, Rome & Columbus Rail-
road, on a bill filed by the trustee for the underlying original bonds
on the Chattanooga, Rome & Columbus Railroad, Eugene E. Jones
was appointed receiver for the separate property of said Chattanooga,
Rome & Columbus Railroad.
The suit in the city court of Floyd county shows on the face of

the petition there filed, and such is virtually the concession in the
answer filed to the bill, now under consideration, that its purpose is
to make the receiver, Jones, liable for the acts of Comer and Lowry
as receivers of the Savannah & Western Railroad. The contention
is that Jones is the successor of Comer and Lowry, and this especially
under the authority of McNulta v. Lochridge, 141 U. S.327, 12 Sup.
Ct. 11. In that case, Judge Cooley was receiver of the Wabash, St.
Louis & Pacific Railway, and, he having resigned, John McNulta was
appointed his successor. The suit was against McNulta for the act
of Judge Cooley. In the opinion of the court it is said:
"We agree with the supreme court of Illinois that It was not intended by

the word 'hill' to. limit the right to sue to cases where the cause of action
arose from the conduct of the receiver himself, or his agents, but that, with
respect to the question of liability, he stands In the of the corporation.
His position Is somewhat analogous to that of a corporation sole, with respect
to which It Is held by the authorities that actions will lie by and against the
actual Incumbents of such corporations for causes of action accruing under
their predecessors in c>fIlce. Polk v. Plummer, 2 Humph. 500; Jansen v.
Ostrander, 1 Cow. 670. If actions were brought against the receivership gen-
erally, or against the corporation, by name, 'In the hands of,' or 'In the posses-
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slon of.,' a receiver, without stating the name of. the Individual, It would more
accurately represent the character or status of the defendant. So long as the
propert;r of the corporation remains in the custody of the court, and is admin-
istered through the agencY of a receiver, such receivership is continuous and
uninterrupted, until the court relinquishes its hold upon the property, though
its personnel may be subject to repeated changes. Actions against the receiver
are in law actions against the receivership, or the funds in the hands of the
receiver, and his contracts, misfeasances, negligences, and liabilities are official,
and not personal, and judgments aga'inst him as receiver are payable only from
the funds in his hands. As the right given by the statute to sue for the acts
and transactions of the receivership is unlimited, we cannot say that It should
be restricted to causes of action arising from the conduct of the receiver against
whom the suit is brought, or his agents."

Now, is Jones, as receiver of the Chattanooga, Rome & Columbus
Railroad, such successor of Comer and Lowry, receivers of the Savan-
nah & Western Railroad, so as to make him subject to suit for their
alleged wrongful acts? It is said, in the quotation above made from
the opinion in McNulta v. Lochridge, that actions against the re-
ceivers are in law actions against the receivership, or the funds in
the hands of the receiver. Now, is the receivership the same? The
property in the hands of the present receiver is not the same, but
is much less than was that in the hands of Oomer and Lowry. The
"fund" is not the same, but is very much less than was that in the
hands of the former receivers. In the case of Central Trust Co. v.
Chattanooga, R. & O. R. 00., 62 Fed. 950, it was held by this court
that the receivership of Oomer, holding and operating the Central
Railroad, and of Comer and Lowry afterwards operating the Savau-
nah & Western, and of Jones as receiver of the Ohattanooga, Rome
& Columbus, was such continuous possession by the receivers of the
federal court as would prevent any interregnum such as would au-
thorize a receiver appointed by the state court to acquire any right
to possession. It was not held, and the court had no intention of
holding,. that Jones was the successor of Oomer and Lowry, and of
Oomer, in any such sense as would make him, as receiver, liable for
the acts of the former receivers of the larger properties mentioned.
To make the receiver of this short and comparatively insignificant
line. liable for the acts of the receivers of a great system of road,
even if it be confined to their acts in connection with this particular
piece of property, would be a great wrong. The road was, at the
time of the Savannah & Western receivership, being operated at the
instance of, and for the benefit of, the creditors of the whole system,
and to charge Comer and Lowry's acts to the present receivership,
which is for the benefit of the creditors of this road only, would cer-
tainly be wrong.
It is true that, under Act 1887-88, the receiver of the circuit court

may be sued in any court of competent jurisdiction for any act or
transaction of his; and it is also true that, under the decision of Mc-
Nulta v. Lochridge, supra, he is liable for the acts of his predecessors
as receiver of the same property, where it is the same property, the
same fund,-in other words, where it is a continuation of the same
receivership, although it may be changed in its personnel. But the
act does not authorize the receiver to be sued without leave of the
court beyond this.
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In Central Trust Co. v. East Tennessee, V. & G. By. Co., 59 Fed.
523, in the circuit court, Circuit Judges Taft and Lurton, District
Judge Barr presiding, the decision which had been formerly made
eujoining suits against the receivers except in the court app()inting
them, was modified so as to permit suits against them for their acts
and transactions in other courts of competent jurisdiction. The court
says: \
"It Is enough, for a decision of the question now before us, to say that we

are of opinion that the injunction against bringing suits without leave of the
court should be modified, so as not to restrain 'suits growing out of acts and
transactions in respect to the carrying on of the operations of the railroad.
The act does not afIect suits not having their origin in the operation of the
railroad as by the receiver. With respect to all contracts and causes of action
originating before the receivership. and all not arising out ill an alleged lia-
bility of the receiver to the suitor. for some act or transaction of the receiver
while carrying on the business of a common carrier, the injunction will stand."
Now, tested by this decision, which cites:McNulta v. Lochridge,

supra, and Railway Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 250, are
the plaintiffs in the state court entitled to maintain their suit against
the receiver of this court? This proceeding did not originate
in any act or transaction of the present receiver. The suit has its
origin in a contract made in 1888, and on account ofa dam and pump
erected about the same time by the Chattanooga, ROII1e & Columbus
Railroad 'Company, before this property went into the hands of any
combination of railroads or of any receiver. The dam and pump-,
by all the pleadings and evidence here, seem to.have been used con-
tinuously since that time by the company and the various receivers
of the property. The suit does not seem to be, therefore, for such
an act of the present receiver as would authorize its maintenance
against him.
It is forcibly contended,also, that, upon the whole case as made

here, the suit in the city court of Floyd county necessarily affects
the rights of the receiver to hold and operate, and the extent to which
he shall hold and operate, a certain part of the property placed in his
hands by order of this court. The dam which accumulates the water,
the water wheel and the pump which forced the water' into a tank,
constitute the subject-matter of complaint. The plaintiffs claim that
their lands were improperly flooded, and the receiver contends that he
is simply using that which passed into his hands as receiver, and that
its use is necessary to the operation of the property which he man-
ages by direction of the court. The right to flood this land is an
easement which the receiver says appertains to the property placed
lD his hands by the court. There is much force, therefore, for the
contention on the part of counsel for the receiver that this is a case
which comes within the proviso to section 3, Act 1887-88, that:
"Such suits shall be subject to the general equity jurisdiction of the court in

which such receiver or manager was appointed, so far as the same may be nec-
essary to the ends of justice."
Necessarily this suit involves the acts of the former receivers and

of the corporation. Indeed, the answer filed to the present bill prac-
tically concedes it as to the former receivers. A determination of
that case involves an ascertainment of what rights were originally
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acquired, and as to whether and how far these rights from year to
year have been exceeded by those controlling and managing the rail-
road.
But, notwithstanding this strong view of the matter as presented

by counsel for the receivers, I am not sufficiently satisfied that an
injunction should be granted on this latter ground to authorize it for
that reason alone. If the suit was proceeding against Jones for his
own acts as receiver, I should be disposed to allow it to proceed to
judgment. If the counsel for the plaintiffs in the city court are dis-
posed to proceed against the receiver in that way, and only for his
own acts, I will not grant an injunction against the further prosecu-
tion of the suit. I am quite clear, however, especially on the author-
ity of and following the case of Central Trust Co. v. East Tennessee,
V. & G. Ry. QQ., supra, that where a suit is proceeding in any other
court, against a receiver of the circuit court, for acts other than his
own as receiver, th{> suit should be enjoined. Unless it is made to
appear here, therefore, that the suit in the city court will proceed
only in the manner indicated, an injunction will issue as prayed for.
In the event an injunction should issue, the plaintiffs in the city
court, Schlapback and Harbin, by proper intervention in this receiver·
ship case, or, indeed, by proper pleadings in this separate case insti-
tuted by the receiver against them, can have their claim investi-
gated here, and their rights ascertained and determined, as effectually
as in any other court of competent jurisdiction.

OENTRAL TRUST 00. v. GEORGIA PAO. RY. CO. (POND-DEOKER
LUMBER CO., Intervener).

(CirCUit Court, N. D. Georgia. May 12, 1897.)

MEASURE OF DAMAGES-BREACH OF CONTRACT BY CARHIER.
Where the agent of a connecting carrier by mistake has given to a ship-

per an unusually low rate on a special shipment, and the initial carrier,
without knowledge of such rate, breaks Its contract of carriage by sending
the goods over a· different road from that mentioned In the bills of lading,
so that the shipper Is compelled to pay the usual rate of freight, the initial
carrier Is liable, because of the breach, only for such damages as might rea-
sonably have been within the contemplation of the parties on making the
contract, and not for the whole difference between the regUlar rate and the
special rate, of which it had no notice.

W. R. Hammond, for intervener.
Glenn, Sloten & Phillips, for defendants.

NEWMAN", District Judge. This is an intervening petition in the
above-stated case. It amounts, practically, to a suit by the inter-
vener, the Pond-Decker Lumber Company, against the receivers op-
erating the Georgia Pacific Railway Company under order of this
court. Intervener proposed to purchase a sawmill located at Talla-
poosa, Ga., on the line of the defendant company, for the purpose of
removing the same to Gilmore, Ark., on the line of the Kansas City,
Ft. Scott & Memphis Railroad. To this end it entered into corre·


