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CENTRAL TRUST CO. et al. v. CLARK.,
(Clreuit Court of Appeals, Eighth Circuit. May 17, 1897.)
No. 858.

1. InsoLvERT CABLE RAILWAYS—RECEIVERS—PREFPERENTIAT, CLATMS.

A claim for the purchase price of a gear wheel and pinion, furnished to a
cable street railway, and necessary for the operation of the cable by which
its cars are moved, is entitled to be paid by a receiver of the road, ap-
pointed within six months after such wheel was furnished, in preference to
bonds of the company secured by mortgage, especially when, immediately
after obtaining possession of such wheel, the company has mortgaged it,
with other property, to raise money to pay interést on the bonds.

8, BAME—PREFERENTIAL CLATMS—JUDGMENTS.

‘When the holder of a claim against a railroad company, which, upon an
adjustment of its indebtedness, would be entitled to a preference over its
bonds secured by mortgage, has brought an action upon such claim before
the commencement of a suit to foreclose the mortgage, he does not lose his
right to a preference in the distribution of the proceeds of the sale of the
company’s property, by prosecuting his action on the claim to final judg-
ment.

8. SAME——CLAIM FOR MAcHINERY FURNISHED—OFFSET—DAMAGES.

One C. brought an action against the D. R. Co. to recover the price
of certain machinery. A counterclaim for damages for delay in delivery
was put in. Pending this suit, proceedings were taken to foreclose &4 mort-
gage on the railroad. C. obtained judgment against the railroad company,
and also intervened in the foreclosure suit, claiming a preference for the
price of his machinery over the bonds secured by the mortgage. It af-
firmatively appeared by the record of C.'s judgment that the issue raised
by the counterclaim was never tried in that suit, and that the receivers
appointed in the foreclosure suit were never made parties to it. Held, that
the receivers were entitled to show, if they could, that the railroad company
had been damaged by a delay on C.'s part in delivering the machinery.

Appeal from the Circuit 0011rt of the United States for the District
of Colorado.

The record in this case discloses, in subqtance the following facts: Some
time during the month of September 1892, the Midvale Steel Company en-
tered into a contract with the Denver City Cable Railway Company (hereafter
termed the “Raijlway Company'), ‘whereby it agreed' to make and furnish to
the railway company a large steel gear wheel and pinion, for the price of $10,-
500. Before the ‘gear wheel was completed, certain changes appear to have
been made in the plans for construeting the same, In consequence of which
changes the cost was largely increased. The wheel was completed and placed
in position in the city of Denver on May 19, 1893, and it has since been used
continuously, either by said railway company or its receivers, for the purpose
of operating the steel cable by means whereof the cars of said railway com-
pany are propelled. The Midvale Steel Company assigned its claim for the
construction of said wheel to Walter L. Clark, the appellee; and on August
17, 1893, Clark brought a suit at law thereon against the railway company
in the supreme court of the state of New York. Service was lawfully ob-
tained in said suit, and a judgment was rendered therein against the railway
company, on February 19, 1895, in the sum of $16,378.67, including interest.
On November 10, 1893, the clrcult court of the United States for the District
of Colorado appointed George E. Randolph and Cornelius 8. Sweetland, two
of the appellants, receivers of all the property and effects of the Denver City
Cable Railway Company, on a bill filed for that purpose by William Binney,
who appears to have been either a stockholder or a creditor of said company.
At a later date a bill was filed in the same court by the Central Trust Com-
pany of New York, one of the appellants, against said railway company, for
the purpose of foreclosing three mortgages on the property of said railway
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company, two of which were executed by said railway company on July 1,
1888, and the other on June 1, 1893. These mortgages secured a mortgage
indebtedness consisting of bonds, amounting in the aggregate to something
over $4,000,000. In the last-mentioned suit an order was made on March 15,
1895, whereby the receivership of the property of said railway company, first
created under the bill filed by said William Binney, was extended to the
foreclosure suit, and whereby said suits were practically consolidated. There-
after a decree of foreclosure and sale appears to have been rendered in said
consolidated suit, under and by virtue of which decree all the property of said
railway company, including the gear wheel in question, was sold for the sum
of $500,000. Subsequent to such sale, Walter L. Clark, the appellee, filed an
intervening petition In said foreclosure suit, wherein, after reciting most of
the aforesaid facts, he prayed, in substance, that the judgment by him recov-
ered on February 19, 1895, in the supreme court of New York, for the pur-
chase price of said gear wheel, might be paid in full out of the proceeds of
the a,forpsaid mortgage sale, in preference to the claims of the mortgage bond-
holders.” The eircuit court sustained the claim of the intervener, and directed
that he be -paid, out of the proceeds of the sale of the mortgage property, the
sum of $17,704.57, before any distribution of the proceeds of the sale was made
among the mortgage bondholders. The Central Trust Company of New York,
and George E. Randolph and Cornelius 8, Sweetland, as receivers, have ap-
pealed from such order or decree.

William W. Field (Edward O. Wolcott and Joel F, Vaile with him
on the brief), for appellants. :

Charles H. Toll (D. V. Burns and C. W. Bangs with him on the
brief), for appellee.

Before SANBORN and THAYER Ou'cult Judges, and SHIRAS,
District Judge.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The appellants contend that the order made by the circuit court in
the foreclosure suit, directing the payment of the intervener’s claim,
gshould be reversed for three principal reasons: First, because the
claim is not of a preferential character, and is not entitled to payment
prior to the indebtedness of the railway company evidenced by its
mortgage bonds; second, because the intervener, by bringing a suit
to collect his claim in the supreme court of the state of New York,
waived his right to a preference, and voluntarily elected to place him-
self in the position of an ordinary judgment creditor; third, because
the trial court erred in refusing to allow the appellants to recoup the
damages which the railway company had sustained, in consequence
of an alleged failure on the part of the Midvale Steel Company to
make and deliver the gear wheel and pinion within the time stipulat-
ed in its comtract. These propositions will be considered in the
order above stated.

‘With respect to the first, we are of opinion that the intervener’s de-
mand falls within the category of claims which have been generally
recogni7ed as of a preferential character, and equitably entitled to be
paid in advance of the claims of molrtgage bondholders. The gear
wheel which was supphed by the Midvale Steel Company to the mort-
gagor company—that is to say, to the Denver City Cable Railway
Company—was an important and essential part of its plant, with-
out which the railway company could neither discharge its duties to
the public, nor realize an income by the use of the mortgaged prop-



CENTRAL TRUST CO. V. CLARK. 271

erty. - It was necessary for the railway company to purchase a new
gear wheel and pinion, in order that its cable road might be kept in
operation, and that the company might preserve its franchises, and re-
main a going concern. The machinery in question enhanced the value
of the mortgaged property by as much as such machinery was fairly
worth in the market. = It was delivered on May 19, 1893, less than six
months before receivers were appointed, at the instance of a stock-
holder or creditor of the railway company; and the order appoint-
ing such receivers made it their duty to pay all demands of the class
to which the intervener’s claim belongs, out of the current revenues
and earnings of the property which was placed in their charge and
under their control for the purpose of being preserved and operated.
No exception appears to have been taken to the order of appointment
under which the duty last aforesaid was imposed on the receivers.
Moreover, the testimony contained in the record discloses the follow-
ing significant facts: That on July 1, 1893, $107,430 was paid as in-
terest to mortgage bondholders who held bonds secured by the first
and second mortgages which had been executed by the railway com-
pany, and that the money to pay this installment of interest was
raised by the railway company by issuing its notes, and securing the
same by a third mortgage on all of its property, which latter mortgage
was executed on or about June 1, 1893. It thus appears that within
less than 30 days after the gear wheel and pinion had been deliv-
ered by the Midvale Steel Company, and placed in operation, the
railway company mortgaged the property so acquired, along with its
other property, and used the proceeds of the mortgage to meet its in-
terest obligations to the first and second mortgage bondholders. In
view of these facts, we think, as before stated, that the intervener’s
claim was of such a nature that a court of equity having in charge the
administration of the fund realized by the sale of the mortgaged
property was fully justified in according it a preference, and in direct-
ing its payment before any distribution of the proceeds of the sale was
made among the mortgage bondholders. The circumstances under
which the indebtedness in controversy was contracted were such as to
bring the case fully within the doctrine which was stated by this
court, after a full review of all the decisions, in Trust Co. v. Riley, 36
U. 8. App. 100, 16 C. C. A. 610, and 70 Fed. 32, namely, that, in a
suit brought to foreclose a mortgage lien upon the property of a quasi
public corporation, it is competent for a court of equity to award a
preference to a claim for property supplied or services rendered to -
such corporation, when it appears that the property so supplied or the
services rendered were necessary to enable the company to discharge
its public obligations, and remain a going concern, and when it is evi-
dent that the property or services in question enhanced the value of
the mortgaged property, and thereby inured to the benefit of the mort-
gagees. The facts disclosed by the present record, and the facts which
were conceded by counsel in argument, bring the case at bar clearly
within the rule above stated, to say nothing of the other circumstance
to which we have already alluded, that the machinery which was fur-
nished to the mortgagor company was hypothecated by it very soon
after it was acquired, to raise money wherewith to pay interest to
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mortgage bondholders, most of which interest had accrued before the
machinery was furnished. This circumstance alone would seem to
rénder it just and equitable that the intervener’s right to a preference
should be upheld.

We are also unable to assent to the further proposition, stated
above, that the intervener waived his right to a preference, and vol-
untamly elected to rely upon the credit of the railway company by
suing that company in the courts of New York. The suit in New
York was begun on August 17, 1893, before receivers of the railway
company had been appointed by the circuit court of the United States
for the District of Colorado. In bringing that suit, the intervener
pursued the only course that was at the time open to him for the col-
lection of ‘his claim, and he was under no legal obligation to dismiss
that action 'when receivers of the property of the railway company
were subsequently appointed in Colorado, inasmuch as the order of
appointment contemplated the further prosecution of pending suits in
other jurisdictions, by expressly authorizing the receivers to inter-
vene in the defense of any such suits against the railway company
as were then pending and undetermined. We are unable to perceive
any just or reasonable ground upon which it can be held that, because
the intervener prosecuted the suit in New York to final judgment, he
thereby relinquished his equitable right to insist upon a preference
as against the mortgage bondholders. The recovery of the judg-
ment did not alter the inherent character of his claim, nor extinguish
his equity, nor operate to the prejudice of other creditors of the rail-
way company. We are of opinion, therefore, that the intervener
retained the same right after the recovery of the judgment as before,
to ingist that in the forum of equity, and in the distribution of the
proceeds of the sale of the mortgaged property, his demand should
be preferred over the claims of the mortgage creditors.

A more ‘doubtful question than either of those heretofore decided
is whether the trial court erred in refusing to allow the appellants to
show that the Midvale Steel Company had failed to deliver the gear
wheel and pinion to the railway company within the time specified
in its contract, and that, in consequence of such default, the railway
company had sustained a large loss, for ‘which the Midvale Steel
Company was justly accountable. The record shows that a counter-
claim, founded upon an alleged failure of the Midvale Steel Company
to comply with its contract in the respect last stated, was interposed

" by the railway company in the suit which was instituted by the in-
tervener in the supreme court of New York. It further shows that
said action was sent to a referee for trial, and that the referee reported
that the defendant company had produced no proofs in support of its
counterclaim, for which reason no finding was made thereon by the
referee. It furthermore appears that the intervener took no steps to
make the receivers of the railway company parties to said action,
and that the receivers failed to enter their appearance therein, and
that the judgment which was eventually entered on the referee’s Te-
port was a judgment against the railway company alone. Tt is mani-
fest, therefore, that there has been noactual trial of the issue touching
the alleged ‘breach of contract, and the question to be decided is
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whether the trial court should have granted the appellants a hearing
upon that issue. 'We may concede for present purposes that if the
record in the New York suit showed that the merits of the alleged
counterclaim had been investigated and determined in that suit, or
even if it was silent on that subject, no further trial of that issue
could be permitted; but, inasmuch as the New York record shows
affirmatively that the issue with respect to the nondelivery of the gear
wheel within the time limited was not in fact tried and determined,
we are of opinion that it is a proper subject for consideration in the
present proceeding. We rest our conclusion on this point, not alto-
gether on the ground last indicated, but upon the principle that one
who seeks relief purely upon equitable grounds should himself do
what is equitable. In the present proceeding the intervener inter-
poses a claim against the proceeds of the mortgaged property, and in-
sists that it shall be paid prior to the mortgage indebtedness, not,
however, because he has a lien upon the mortgaged property such as
a, court of law would recognize and enforce, but because of the cir-
cumstances under which certain machinery was supplied to the rail-
way company. The intervener himself has no standing in court to
maintain his claim to a preference without going behind the New
York judgment, and showing the origin and nature of the demand
on which the judgment rests. When, therefore, he invites an in-
vestigation of those questions for the purpose of establishing an
equitable right to which the judgment alone would not entitle him,
we think that the mortgage bondholders should be permitted to show,
if they can, that they were not benefited to the extent of the full
value of the machinery which was supplied to the railway company,
but that, by reason of the failure to deliver the same within the con-
tract period, the company sustained some loss. In the case of
Brownsville v. Loague, 129 U. 8. 493, 505, 9 Sup. Ct. 327, where
the relator in a mandamus proceeding was compelled to go behind
his judgment for the purpose of establishing his right to a levy
of taxes to pay the same, and it appeared on such investigation
that the bonds on which the judgment was obtained were issued
without authority of law, it was held that the respondents could
avail themselves of the fact thus developed, and a writ of man-
damus was accordingly denied. We think that the principle which
underlies that decision is applicable to the case in hand, and that it
justifies an inquiry in this proceedmg whether the mterveners de-
mand ought not to be reduced in amount because of the alleged failure
of the Midvale Steel Company to deliver the gear wheel and pinion
within the contract period. It results from this view that the decree
of the circuit court from which the appeal was taken must be reversed.
The case is accordingly remanded to that court, with directions to
cause an investigation, such as is above indicated, to be made, and to
deduct from the amount of the intervener’s claim such damages, if any,
as it may appear that the Denver City Cable Railway Company sus-
tained by the failure of the steel company to deliver the gear wheel
and pinion within the contract period.
81 F.—18
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v, JONES v. SCHLAPBACK et al.
{Circuit Court, N. D. Georgia. October 8, 1898.)

VITS AGAINST RECEIVERS—ACTS OF PRIOR RECEIVERS—INJUNCTION.

A receiver appointed by a federal court for a road formerly constituting
part of a larger system is not liable to be sued in another court, without per-
mission of the appointing court, for alleged wrongful acts committed in the
operation of the road by the receivers of the whole system, whom he has
displaced; and such a suit will be enjoined,

King & Spalding, for complainants.
Fonche & Fonche, for defendanta.

NEWMAN, District Judge. This is a bill filed by Jones, as re-
ceiver of the Chattanooga, Rome & Columbus Rajlroad, against the
defendants, to enjoin them from prosecuting a suit commenced and
now pending in the city court of Floyd county, in this district, against
said Jones, as receiver, for certain wrongful acts in building a dam
and operating a pump in such a way as to flood the lands of plain-
tiffs, to their damage. The Chattanooga, Rome & Columbus Rail-
road had become, prior to 1892, a part of the Savannah & Western
System of railroads, and the Savannah & Western had become a part
of the Central Railroad & Banking Company of Georgia System. In
1892, H. M. Comer was appointed receiver of all the system of roads
operated by the Central Railroad & Banking Company of Georgia.
Subsequently, in May, 1893, the said H. M. Comer and Robert J.
Lowry were appointed separate receivers of the Savannah & Western
Railroad, and on the 1st of February, 1894, Comer and Lowry having
resigned as receivers of the Chattanooga, Rome & Columbus Rail-
road, on a bill filed by the trustee for the underlying original bonds
on the Chattanooga, Rome & Columbus Railroad, Eugene E. Jones
was appointed receiver for the separate property of said Chattanooga,
Rome & Columbus Railroad.

The suit in the city court of Floyd county shows on the face of
the petition there filed, and such is virtually the concession in the
answer filed to the bill, now under consideration, that its purpose is
to make the receiver, Jones, liable for the acts of Comer and Lowry
as receivers of the Savannah & Western Railroad. The contention
is that Jones is the successor of Comer and Lowry, and this especially
under the authority of McNulta v. Lochridge, 141 U. 8. 327, 12 Sup.
Ct. 11. In that case, Judge Cooley was receiver of the Wabash, St.
Louis & Pacific Railway, and, he having resigned, John McNulta was
appointed his successor. The suit was against McNulta for the act
of Judge Cooley. In the opinion of the court it is said:

‘“We agree with the supreme court of Illinois that it was not intended by
the word ‘hig’ to limit the right to sue to cases where the cause of action
arose from the conduect of the receiver himself, or his agents, but that, with
respect to the question of liability, he stands in the place of the corporation.
His position is somewhat analogous to that of a corporation sole, with respect
to which it is held by the authorities that actions will lie by and against the
actual incumbents of such corporations for causes of action accruing under
their predecessors in office. Polk v. Plummer, 2 Humph, 500; Jansen v,

Ostrander, 1 Cow. 670. If actions were brought against the receivership gen-
erally, or against the corporation, by name, ‘in the hands of,” or ‘in the posses-



