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that she ought to have taken would have lasted, and, "if these char-
ges are put upon her, she is made to bear the whole consequence of
the neglect."
2. But it is said that the ship ought not to bear the charges of

putting into port, because she would have been obliged to turn into
a port in any event. She was neglectful of her duty to take the
usual supply of coal, and therefore must be presumed to have volun-
tarily taken the risk of putting into some port in order to complete
her supply, if circumstances should require it. "By her short sup-
ply at the start, having voluntarily, in effect, agreed to go into New-
port News at her own expense for more coal, if it should be needed,
she cannot be allowed to escape that implied agreement, and throw
the cost of that item into general average."
3. The ship must make good the consumption of material and

cargo for fuel, and the damage to cargo incident thereto, for such
period as the deficient amount of coal would have rendered unneces-
sary, if it had been taken on board.
4. The bill of lading, authorizing the vessel "to call at any port

or ports for whatever purpose," was not a provision to enable the
vessel to escape from the natural consequences of her own neglect
of duty. The customary voyage was from Ouba directly to New
York. "It is not reasonable, and the clause cannot be intended to
release the ship from the performance of any of her ordinary duties
in preparing for the voyage, or to authorize the ship to sail volun-
tarily from the port of departure with a sbort supply of coal, and
thus deliberately to create a necessity for calling at intermediate
ports not mentioned in the bill of lading, and contrary to the cus-
tomary course of the voyage."
The decree of the district court is affirmed, without interest, and,

as neither appeal is sustained, without costs of this court.

THE MONTIOELLO.
PACIFIC IMP. CO. v. HATOH.

(District Court, N. D. California. May 3, 1897.)
1. SAI,VAGE-DEGREE OF DANGER-COMPENSATION.

That a vessel is in part disabled, and that the state of the wind and sea
is such as would in time probably cause her to drift ashore, is no ground
for greatly increasing the compensation, when it is certain that assistance
would in any event have reached her beflore the danger became imminent.

2. SAME-SALVAGE SERVICES-COMPENSATION.
Where a steamer with a disabled boiler was proceeding under a jib sail,

and was in no danger of going ashore before assistance sent for would
arrive, held, that the taking of her in tow by a passing steamer, In the
ordinary weather of the season, if a salvage servIce at all. was of a very
low order, and, the time consumed being some five hours;"the sum of $350
would be allowed; the salving vessel being worth with her cargo about
$445,000, and the salved vessel about $12,000.

8. SAME-TowAGE COMPENSATION.
The towage into port of a disabled vessel by a freight or passenger

steamer, which is necessarily delayed somewhat thereby, even if under
circumstances scarcely rising to the dignity of a salvage service, will be
compensated at a somewhat greaJter rate than that of mere towage by
tugs intended for the purpose.
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Libel for salvage services. Stipulated value of Monticello was
$12,000. She had nO cargo or passengers, and was out of commis-
sion. She was in no particular or immediate danger, and tugs from
San Francisco were on their way up the coast to tow her, and would
have reached her some four or five hours after she was taken in tow
by the San Benito. The Monticello was disabled, her boiler having
become broken down, and she was being navigated with but one
sail,-the jib. She was from 8 to 15 miles from the coast. The serv-
ice lasted about seven hours and a half. No dangers or risks attend-
ed the performance of thE:! service. Three hundred and fifty doHars
allowed as salvage.
J. E. Foulds, for libelant.
Thos. D. Riordan and Edward Lande, for claimant.

MORROW, District Judge. This is a libel for salvage services
alleged to have been rendered the steamship Monticello on July 25,
1895, by the steamship San Benito. The claimant contends that the
services rendered were simply towage services. The libelant con-
tends, and introduced testimony tending to show, that the steamship
San Benito was on her regular voyage from Tacoma, in the state of
Washington, to the port of San Francisco; that at about 2:30 in the
morning of July 25, 1895, while on her course between Point Arena
and Point Reyes, about 100 miles from the port of San Francisco,
lights were observed by those on board the San Benito, which were
taken to be signals of distress; that upon investigation it was dis-
covered that the steamer Monticello was disabled, her boiler having
broken down; that at the time the wind was strong from the
west northwest, and a rough sea was running, and it is claimed that
the Monticello was in imminent danger of being driven ashore; that
after several unsuccessful attempts a boat was lowered from the
San Benito, and a tow line sent aboard the Monticello, which was
made fast to the tow rope, and the disabled vessel was taken in
tow by the San Benito, .and successfully towed into San Francisco.
It is further claimed that the service rendered to the Mon.ticello
was unusually hazardous, and that, in addition to the risks there-
of, the voyage of the San Benito was delayed so that when she finally
arrived at the port of San Francisco the tide had ebbed to such an
extent as to make it impossible for her to reach her dock, by rea-
son whereof she was compelled to anchor in the stream, and did not
reach her dock until 11 a. m. next day, thereby losing some 20
hours'time. The claimant, in support of his contention, introduced
testimony tending to show that the services rendered were simply
towage services; that the Monticello was never at any time in a
position of immediate danger or peril; that one of her boilers gave
out; that it would have taken some 10 or 12 hours to have fitted
up the other boiler for use; that the accident took place about
abreast of City, some 25 or 27 miles north and west of
Point Arena, and that the vessel was about 18 miles from shore;
that a drag was rigged up, and the vessel laid to until after day-
light, when the drag was taken in, and the jib set, and the vessel
kept on her course; that she was spoken by different vessels, some
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going in opposite, and others in the same, direction; that assistance
was offered, but declined, the captain of the Monticello stating that
he simply wanted a tug,-to report him for a tow in San Francisco;
that such signals as were set or made were intended only for the
purpose of getting a tug, and not because the vessel was in any
particular or immediate danger; that the gasoline schooner Bessie
K. offered her assistance, and made some efforts to tow the Monti-
cello, but gave it up after her lines had parted, and left the disabled
steamer when she the steamer San Benito near by; that
the latter vessel was first observed by those on board the Monti-
cello between 2 and 3 o'clock of the morning of July 25, 1895, having
been attracted by the lights displayed by the Monticello; that she
came up and inquired what was wanted, and that the captain of
the Monticello said he wanted a tug; that, owing to the wind and
mist then prevailing, no answer was heard; that the San Benito dis-
appeared in the mist; that about 7 o'clock the San Benito again came
up, and after some maneuvering got a line on board the Monticello:
that this occupied the best part of an hour, and the actual towing
began about 8:30 o'clock; that there was little difficulty, and no
particnlar danger, in getting the tow line aboard; that the towing
took about seven hours and a half, and that the vessels reached the
port of San Francisco about h3lf past 2 in the afternoon of the same
day; that the towage was unattended with any perilous or danger-
ous features. In the amended answer the claimant tendered the
sum of $200 as payment in full for towage services.
The important question to determine is whether the services ren-

dered were salvage or towage services. It would be useless to take
up time in attempting to reconcile, if, indeed, such could successful·
ly be done, the variances between the witnesses on both sides. I
am of the opinion that both sides have, perhaps in some particulars
unconsciously, exaggerated their version of the situation. To de·
termine the true state of facts is attended with no little dif-
ficulty. After a careful consideration of aU the circumstances of the
ease, I do not think that the Monticello was in any great, imminent
danger, at the time she was taken in tow by the San Benito, of go·
ing ashore. It is true, she was disabled, and that she could do but
little more than keep her steerageway, under the conditions then
existing, her sailing powers being limited to her jib. There is a
direct conflict between the witnesses as to how close the disabled
steamer was to the shore, it being testified by the witnesses for
libelant that she was at times as near as 5 miles to the shore, and
by those for the claimant 15 miles at the most. It was probably
somewhere between the two extremes, varying as the vessel driftpd.
'fhe wind was W. N. W., which would tend to cause her to drift
towards the shore. But that the weather was unusually rough or
dangerous I do not think is satisfactorily established by the testi·
many. It was the usual weather prevalent at that time of the year
on the Pacific coast. That it was such as would in all probability
have driven the Monticello ashore before the arrival of the tugs
which had been sent for, and which, it is in evidence, reached the
1tfonticello a few hours after she was taken in tow by the San Beni·
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to, is certainly not supported by any reasonable view to be taken
of the testimony. The towing began about 8 :30 o'clock, according
to the captain of the Monticello. The tugs came up between 12 and
1 o'clock. So that the conclusion is inevitable that, even if the wind
and sea were such as to cause a drift of the disabled steamer to-
wards the shore, yet it was not sufficient to place the vessel in dan-
ger. of going on shore before the tugs would have come up. Al-
though the Monticello was first discovered by the San Benito about
2 o'clock a. m., she did not begin to tow the vessel until some time
between 7 and 8 o'clock, according to the captain of that vessel, and
meanwhile, during the five hours that elapsed, it does not appear
that the drift ·of the disabled vessel was such as to excite any grave
apprehensions for her safety under the conditions then existing. It
appears, from the testimony of the captain of the San Benito him-
self, that at 7 o'clock the wind and sea had subsided. That other as-
sistance was then near at hand is, as stated, clearly established by the
testimony. The effect of this proof is, of course, to reduce the merit of
the services rendered by the San Benito. It is always considered by
courts of admiralty an important element in fixing the compensation
to be awarded. The Suliote, 5 Fed. 99; The O. O. Hanchett, 22 C. C.
A. 678,76 Fed. 1003; The H. B. Foster, Fed. Oas. No. 6,290; The Sara-
gossa, ld. 12,334. The port of San Francisco was about 100 miles away.
Powerful, swift, and thoroughly equipped tugboats were there, ready
at a moment's notice to respond to the call for a tow,-particularly to
a vessel in a disabled condition. The towing service of the San Benito
consumed from 7 to 8 hours, and covered about 'SO miles. It was un-
attended with any risks or dangers to either vessel. It is claimed,
however, that the San Benito shifted a part of her cargo in maneu-
vering for the purpose of passing a line to the Monticello. I do not
think that the evidence justifies the inference that this shifting was
of any serious consequence. It certainly did not interfere with the
towage. Her cargo consisted of coal, and such shift of a portion of
it as occurred seems to have been very easily remedied. It is further
contended that the San Benito was delayed some 5 hours while lying
by the Monticello, and that for that reason she could not reach her
discharging place before the tide had ebbed that day, which neces-
sitated a further delay of some 20 hours, causing a loss of a day's
earnings, which amounted to between $600 and $700. The stipu-
lated value of the Monticello is $12,000. She had no cargo or pas-
sengers. She was out of commission, and was simply being brought
down from Seattle, Wash., to the port of San Francisco. She was
built in 1892; had a net tonnage of 174.92; was 114.6 feet in length,
22 feet in breadth, 8.8 feet in depth, and was a single-screw steamer.
The San Benito is an iron-screw vessel, her registered net tonnage
being 2,810.67; she is 340 feet in length, 17.07 feet in depth, and has
a beam of 41 feet. She carried on this particular voyage 4,700 long
tons of coal. Her value was about $425,000, and that of her cargo
about $20,000. Her average daily earnings. as stated, amounted to
between $600 and $700 per day. No agreement was entered into
between the masters of these two vessels as to the compensation to
be given for the service. One of the most difficult and trying ques-



fHE MONTICELLO. 215

tions which courts of admiralty have to deal with is in determining
whether a service rendered to a vessel is, under the particular state
of facts presented, a towage or a salvage service. The line of de-
markation between two, under certain conditions, is exceedingly
vague and uncertain. The difficulty which underlies the whole prop-
osition is well stated by Mr. Chief Justice Waite, sitting as circuit
justice, in the case of The Emily B. Souder, 15 BIatchf. 185, Fed.
Cas. No. 4,458. He says:
"Care should he taken, In cases of this kind, not to establish a precedent

which will tend to discourage merchant steamers from rendering assistance at
Ilea when there is reai or apparent danger, but it Is equally Important not to
encourage claim for salvage remuneration when only towage service Is required
or contemplated."
Under the facts of the case cited, which are very similar in their

general features to those in the case at bar, the services were held to
be towage, and not salvage, and the sum of $1,000 was allowed on
property valued at $250,000. I am of the opinion that the service
rendered in the case at bar, if it can be deemed a salvage service
at all, is of a very low order. The :Monticello was not in any im-
mediate peril or danger, nor does the evidence indicate that she
would have been in a dangerous position before the arrival of the
tugs which had been sent for. The San Benito did not experience
any risk or peril in rendering the service, and beyond a delay of five
hour.s, a slight shift of her cargo, the chafing of her hawser, and
the loss of some rope, does not appear to have suffered any particular
inconvenience. It was testified that the charge for towage services
by a tug from the locality where the San Benito towed the Mon-
ticello would be from $125 to $250. The claimant has tendered the
sum of $200. I am of the opinion, however, that, under the circum-
stances, the San Benito is entitled to more than the amount tendered,
and something more than the ordinary towage compensation. As
is well said by Mr. Chief Justice Waite in The Emily B. Souder, su-
pra:
"While the employment was for tow8.ge alone, it does not necessarily fol-

low that the Monterey is confined, in her recovery, to an amount which would
be considered a reasonable compensation for the same service by a tug fitted
for and engaged in that kind of business. She Is entitled to a reasonable
remuneration for what she has done. Her service was an unusual one. The
towage was not ordinary, but extraordinary. It Interfered with the business
in which she was engaged. She went out of her way to see what was wanted.
'l'his involved delay, and delay increased the expenses of her voyage. To some
extent, It interfered with her business and incommoded her passengers. Un-
der such circumstances, it Is clear that neither party could have understood
that the ordinary charges for towing would be a sufficient remuneration for
what was to be done.. As the service was to be extraordinary, it Is fair to
presume that it was expected the compensation would be something more than
ordinar:r. This, not because the service was for salvage, but because of its
unusual character as towage."
This reasoning is peculiarly applicable to the service rendered in

the case at bar. I shall allow the sum of $350, which amount will
cover the damage done to the hawser, and the loss of the rope. A
decree will be entered in accordance with this opinion.
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THE JOHN SHAY.
KEATING v. THE JOHN SHAY.

(District Oourt, E. D. Pennsylvania. May 14, 1897.)
MARITlrME LlENS-STEVEDORES IN HOME PORT.

Stevedores loading or unloading a vessel in tbe bome port are not enti-
tled to a lieD.

This was a libel in admiralty by Joseph Keating, a stevedore,
against the schooner John Shay, to enforce an alleged lien against
her. The cause was heard upon the following exceptions to t\1,,-
libel:
"First. Because tbe allegations thereof do not disclose any admiralty or

Alaritlme lien or claim upon the said vessel whereupon an attachment should
be founded.
"Second. Because the alleged services were rendered to a domestic vessel

in her home port and are not the subject of an admiralty lien.
"Tbird. Because the said libel was filed by libelant without entering stipu-

lation for costs."

J os. Hill ;Brinton, for lipelant.
The general trend of authority makes the claim of a stevedore analogous to

a seaman's claim for wages even In the bome port, and establishes a lien on
the vessel therefor.
In Tbe Senator (1876) 21 Fed. 191, Judgo Welker held tbat the services of

the stevedore were necessary to tbe general business of the transportation of
the cargo, and contributes to the reward of capital employed in maritime service.
Tbat they. sbould be regarded as a maritime service, and tbe stevedore fur·
nished with a remedy against the vessel.
. "I am aware that tbere are decisions oppol'led to the right to proceed in rem
for this class of service; but they do not st-em to be founded on sound prin-
ciple, and I do not teel It to be my duty to follow them. There does not seem
to be any difference In principle between that service and the service performed
by the sailor, the lighterman, the man who l'lets the rigging, who scrapes the
1J0ttom or paints the side of the vessel, or by him who furnishes supplies or
tows the vessel out or into the port. They are all necessary to the general
business of the transportation of the cargo, and contribute to the reward of
capital employed in maritime service, and alike should be regarded as mari-
time service, and furnish a remedy against the vesse!."
In Roberts v. The Windermere (1880) 2 Fed. 722, Judge Choate decides that

a stevedore's claim for services constitutes a maritime service.
The River Queen (1880) 2 Fed. 731, Judge Choate held that the weighing,

inspecting, and measuring of the cargo of a vessel performed partly on land
and partly on shipboard constitutes a maritime service for which a lien attaches
irrespective of the ..port of the vessel.
Judge Thayer held In The Wyoming (1888) :w Fed. 495: "In thIs distrlct It

has been heretofore held that such services [stevedores] are of maritimp- char-
acter, and that a lien exists- therefor, even in the home port, when the service
is shown to have been rendered on the credit of the vessel, or when such fact
is fairly inferable from the circumstances under which the service was ren-
dered."
In The Seguranca (1893) 58 Fed. 908, Judge Brown draws a distinction be-

tween a contractor Who, pursuant to his geuf'ral business, furnishes watch-
men or stevedores to a vessel In her home port, (as a lien for such services
is. similar to any other repairs or supplies in the home port), and that of a
watchman or stevedore when. employed by the ship's representative on her
credit, In wbich case, even In the home port, they may have a lien for their
wages In enabling the ship to earn her freight as analogous to the wages of
a seaman to pilotage, towage, or wharfage. lIe therein cites with approval
The Trimounlain, 5 Ben. 247, Fed.Olls. No. 14,175.


