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sel for libelant claims that this indicates that the tug was going at an
excessive speed, for the reason that a new rope would not break un-
less the strain upon it were of an extraordinary nature. But there
is testimony which tends to show that the rope, after the chock
broke, was subjected to chafing, and that its breaking was caused by
this fact, and not from any great or extraordinary strain placed upon
it by towing at an excessive speed.

Counsel for libelant has cited many cases to support his conten-
tions. T fail, however, to see how any of them can be deemed ap-
plicable to the facts of this case. There can be no question about
the general principles applicable to the case at bar. In the first
place, it is well settled that tugs engaged in towing vessels are not
common carriers; that they are not insurers, but are bound simply
to use ordinary care and skill in towing. The Webb, 14 Wall. 406;
The Margaret, 94 U. 8. 494. In the second place, the burden is cast
upon the libelant to show, by a fair preponderance of evidence, that
the respondent has been guilty of negligence which proximately
caused the accident and injury to libelant. Shear. & R. Neg. §§ 12,
14. No presumption of negligence can fairly be said to arise in this
case from the mere fact that the libelant was injured. This is not
a case where'it can fairly be predicated, from the evidence, that the
thing which caused the injury to libelant was under the management
or exclusive control of the respondent, bringing the case within the
rule laid down in Byrne v. Boadle, 2 Hurl. & O. 722; Scott v. Docks
Co., 3 Hurl. & C. 596, 601; Kearney v. Railway Co., L. R. 5 Q. B. 411;
8. ¢., affirmed L. R. 6 Q. B. 759; Howser v. Railroad Co., 80 Md. 146,
30 Atl. 906; Dixon v. Pluns, 98 Cal. 384, 389, 33 Pac. 268. The acci-
dent and injury took place on board the schooner, and not on the tug.
The towline was furnished by the vessel, and not by the tug; and it
was made fast under the directions and personal supervision of the
libelant, the mate of the schooner, and not by virtue of any order,
supervision, or advice from those having charge of the tug. Upon
the entire evidence in the case, I am of the opinion that the libelant
has failed to prove by a fair preponderance of evidence that the tow-
ing of the schooner by the tug Vigilant was negligent, and was the
efficient, proximate cause of the accident and injury which befell the
libelant, The libel will be dismissed, with costs.
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HURLBUT et al.'v. TURNURE et al,
(Circuit Court of Appeals, Second Circuit. May 26, 1897

1. GENERAL AVERAGE—SHORT CO0AL SUPPLY—RESPONSIBILITY OF SHIP.
A mere deficiency of five or even ten tons, below the customary and
probably adequate supply of coal for the contemplated voyage, does not
"make the ship an insurer against damages, so as to exempt the cargo
from a general average charge in respect to damages not arising from thé
deficiency. . 76 Fed. 587, affirmed.
2. SaME—PorT oFr REFUGE EXPENSES. .
A steamship which fails to take the customary supply of coal for the
voyage must be presumed to voluntarily assume the risk of putting into
a port of refuge to complete her supply; and she will therefore be charge-



HURLBUT V. TURNURE. 209

able with the port of refuge expenses, even if, as it turns out, she would
have been obliged, because of delays from adverse storms, to seek such
port for a further supply, though she had started with the usual guantity.
76 Fed. 587, affirmed.

8. SaME—B1LL oF LapING.

A provision in the bill of lading authorizing the yessel to “call at any
port or ports whatever” does not enable her to escape responsibility for
the expense of putting into a port of refuge, in consequence of having
taken an inadequate coal supply. 76 Fed. 587, affirmed.

4, BAME.

A steamship bound from a Giban port to New York had but 9% days’
supply of coal, whereas the customary supply was for 10 days. Ordinarily,
the voyage would have taken 8 days, but she encountered a RJurricane,
‘which delayed her so that she was obliged, from lack of coal, to put into
Newport News, which she reached in 12 days, having consumed consider-
able quantities of ship’s materials and cargo. The bills of lading author-
ized her to call at any port or ports whatever. Held, that the ship must
bear, as particular average, the expense of putting into Newport News,
and also the loss of ship’s materials and cargo during the time the coal
she ought to have taken would have lasted, but that the remainder of
the loss was a general average charge. 76 Fed. 587, affirmed.

‘Appeal from the District Court of the United States for the South-
ern District of New York.

Convers & Kirlin, for libelants.
Edmund L. Bayliss and Walter F. Taylor, for respondents.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges,

PER CURIAM, The steamship Dunedin, upon her voyage from
Cienfuegos, Cuba, to New York, in October, 1891, encountered very
severe weather, and was compelled to put into Newport News for
coal. Before she reached that port, she had burned gome of her ma-
terials and some of her cargo for fuel. The libel was brought be-
fore the district court for the Southern district of New York upon a
general average bond to recover the respondents’ share of a general
average assessment made upon the steamship and her cargo for the
expenses thus thrown upon each, and for the port of refuge expenses.
The bill of lading of the respondents’ sugar contained a clause au-
thorizing the vessel to call at any port or ports for any purpose.

The facts in regard to the voyage and the seaworthiness of the ves-
sel’ are accurately stated by the district judge, as follows (76 Fed.
587): ’

“The steamer left Ouba on the 34 of October, with a cargo of merchandise,
including sugar of the respondents and others. An ordinary passage with her
cargo, and. in the probable condition of her bottom (not newly seraped), would
have been eight days, or a few hours over, excluding any specially unfavor-
able weathér., Her consumption of coal was 12 tons per day; and the evi-
dence: does not warrant my finding that on leaving Cienfuegos she had over
115 tons,—~a supply for, say, 9% days. She was 12 days, however, in reaching
Newport-News, still 1 day’s sail from New York., On the 4th of October
(the second day out), on rounding St. Antonio, she met head winds and seas,
and on the 9th and 10th a northeast gale. This, on the 11th, became & hurri-
cane, which continued through the 12th and 13th, and carried her back on
her .course, so that:she was unable to reach Newport News until the 15th
of October. On the morning of the 11th, with only 18 tons of coal left, the
engineer began to use ashes and ship’s material along with the coal, and on
the 12th, with but 12 tons of coal remaining, the use of sugar as fuel along
with coal, began. During the last half day, on the 15th, before reaching
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Newport Netws, only sugar.fuel, according to the captain’s testimony, was

used.” v

We agree with the district judge in his further finding that 115
tons of coal was not a reasonable supply for the voyage, at that sea-
son of the¢ year, from Cienfuegos to New York, but that 10 days’
supply, or 120 tons, should have been taken in order to comply with
the demands of reasonable prudence. The assessment which had
been made charged the cargo with the value of all the ship’s mate-
rial and sugar which had been used as fuel, and with the port of
refuge expenses. The respondents’ share amounted to $473.01. The
ship wa% 12 days in reaching Newport News, with 9§ days’ supply
of coal, when she should have had 10 days’ supply. The district
judge refused to allow the expenses of going into Newport News, and
charged agdinst the ship one-fifth of the value of the burned sugar,
ship’s material, and oil which were consumed for fuel, and of the
damage to other sugar incident to getting fuel out of the hold during
the hurricane. He was of opinion that this one-fifth represented
the damage resulting from her failure to take in 10 days’ supply, and
that “the residue, equivalent to 2 days’ consumption of fuel, with
the incidental damage to other bags, remains a proper subject of gen-
eral average,” excluding, however, the expenses of putting into New-
port News. A restatement of the general average upon these prin-
ciples made the amount of $369.86 due, as principal, to the libelants
from the respondents. From the decree of the district court for the
payment of that sum, interest and costs, each party appealed, and
each was dissatisfied with the district judge’s conclusions of fact.
But, if those conclusions were correct, the libelants were of opinion
that the expenses incident to putting into Newport News, as well as
the value of all the consumed materials and cargo, should be charged
in general average, while the respondents urged that, inasmuch as the
vessel put to sea in an unseaworthy condition, none of the expenses
were chargeable, and that, if an apportionment of the loss might be
proper under other circumstances, there was in this case no way of
distinguishing the loss due to the perils of the sea from the loss
due to unseaworthiness.

The district judge carefully discussed in his opinion (76 Fed. 587)
the questions of law in the case, and, inasmuch as his reasoning is
adequately and clearly stated, we shall simply announce our concur-
rence in his conclusions, which are repeated, in substance, as follows:

1. A mere deficiency of five tons, or even of ten tons, below the
customary and probably adequate supply of coal, does not make the
ship an insurer against the damages which did not arise from the
short supply, “so as to exempt the cargo from a general average
charge not arising from this deficiency.” The vessel would ordi-
narily have reached New York in 8 days. She reached Newport
News in 12 days, and was then 1 day’s sail from New York, If
she had had an adequate supply of coal, she would still have been
obliged to burn materials and cargo, and to put into a port of refuge.
All the consequences of her default that can properly be allowed
are the charges of putting into this port, and so much of the loss of
material and cargo as arose during the half day for which the suppiy
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that she ought to have taken would have lasted, and, “if these char-
ges are put upon her, she is made to bear the whole consequence of
the neglect.”

2. But it is said that the ship ought not to bear the charges of
putting into port, because she would have been obliged to turn into
a port in any event. She was neglectful of her duty to take the
usual supply of coal, and therefore must be presumed to have volun-
tarily taken the risk of putting into some port in order to complete
her supply, if circumstances should require it. “By her short sup-
ply at the start, having voluntarily, in effect, agreed to go into New-
port News at her own expense for more coal, if it should be needed,
she cannot be allowed to escape that implied agreement, and throw
the cost of that item into general average.”

3. The ship must make good the consumption of material and
cargo for fuel, and the damage to cargo incident thereto, for such
period as the deficient amount of coal would have rendered unneces-
sary, if it had been taken on board.

4. The bill of lading, authorizing the vessel “to call at any port
or ports for whatever purpose,” was not a provision to enable the
vessel to escape from the natural consequences of her own neglect
of duty. The customary voyage was from Cuba directly to New
York. “It is not reasonable, and the clause cannot be intended to
release the ship from the performance of any of her ordinary duties
in preparing for the voyage, or to authorize the ship to sail volun-
tarily from the port of departure with a short supply of coal, and
thus deliberately to create a necessity for calling at intermediate
ports not mentioned in the bill of lading, and contrary to the cus-
tomary course of the voyage.”

The decree of the district court is affirmed, without interest, and,
as neither appeal is sustained, without costs of this court.

THE MONTICELLO.
PACIFIC IMP. CO. v. HATCH.
(District Court, N. D. California. May 3, 1897.)

1. SALVAGE—DEGREE OF DANGER—COMPENSATION.

That a vessel is in part disabled, and that the state of the wind and sea
is such as would in time probably cause her to drift ashore, is no ground
for greatly increasing the compensation, when it is certain that assistance
would in any event have reached her before the danger became imminent.

2. SAME—SALVAGE BERVICES—COMPENSATION.

‘Where a steamer with a disabled boiler was proceeding under a jib sail,
and was in no danger of going ashore before assistance sent for would
arrive, held, that the taking of her in tow by a passing steamer, in the
ordinary weather of the season, if a salvage service at all, was of a very
low order, and, the time consumed being some five hours,; the sum of $350
would be allowed; the salving vessel being worth with her cargo about
$445,000, and the salved vessel about $12,000.

8. SAME—TowAGE COMPENSATION.

The towage into port of a disabled vessel by a freight or passenger
steamer, which is necessarily delayed somewhat thereby, even if under
circumstances scarcely rising to the dignity of a salvage service, will be
compensated at a somewhat greater rate than that of mere towage by
tugs intended for the purpose.



