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shown by his own admission that, while the Indians were in prison,
he took possession of their growing crops, and afterwards garnered
the same for his own vse. In seeking to acquire the lands which they
now claim, each of the defendants voluntarily entered into a con-
troversy with the Indians, assuming the risk of a total loss of their
improvements; and the consequence of their failure to defeat the
Indians in the controversy affords no legal ground for trampling
down superior rights.

In my opinion, these cases come fairly within the reason of the
decision in the case of Atherton v. Fowler, 96 U. 8. 513-520. The
pith of the opinion by Mr. Justice Miller in that case is in the fol-
lowing excerpt:

“Does the policy of the pre-emption law authorlze a stranger to thrust these
men out of thelr houses, seize their improvements, and settle exactly where they
were settled, and by these acts acquire the initiatory right of pre-emption?
The generosity by which congress gave the seftler the right of pre-emption
was not intended to give him the benefit of another man’s labor, and authorize
him to turn that man and his family out of their home. It did not propose to
give its bounty to settlements obtained by violence at the expense of others.
The right to make a settlement was to be exercised on unsettled land; to make
Improvements on unimproved land. To erect a dwelling house did not mean
to seize some other man’s dwelling. It had reference to vacant land, to un-
improved land; and it would have shocked the moral sense of the men who
passed these laws If they had supposed that they had extended an invitation
to the pioneer population to acquire inchoate rights to the public lands by
trespas$, by violence, by robbery, by acts leading to homicides, and other crimes
of less moral turpitude.” i

The several Indiang were not holding particular tracts, with de-
fined boundaries, and they asserted their claim to an area much
greater than the government has permitted them to retain, But
they are not to suffer total deprivation of rights on this account.
They lived together as one family, and their actual presence was
equivalent to an inclosure of a quantity of land, reasonably suffi-
cient for their necessities. The defendants therefore, in making
entries, were, of necessity, aggressors against the Indians, at their
own doorstep, and they acquired no legal rights by their wrongdoing.
Findings of fact will be prepared, and a judgment entered in each
case in accordance with this opinion.

- ————— §
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FRAUDULENT CONVEYANCES—HUSBAND AND WIFE—INSTRUCTIONS TO JORY.
On a question as to the validity, as against creditors, of a conveyance of
property from a husband to his wife, in payment of an alleged indebtedness,
a charge which expressly leaves the question of the bona fides of such in-
debtedness to the jury is not erroneous, though it calls attention to the ab-
gel};ce of any notes, book charges, or other contemporaneous evidence of the
ebt.

In Error to the Circuit Court of the United States for the Northern
District of Texas.
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Before PARDEE and McCORMICK, Circuit Judges, and NEW-
MAN, District Judge.

McCORMICK, Circuit Judge. This case was before us at our last
term. The issues of law and fact involved in it are fully discussed
in our opinion, reported in 21 C. C. A. 273, and 74 Fed. 698. Upon a
second trial in the circuit court the judge charged the jury as follows:

“The jury will find that if Mrs. Hinchman sold Mr. Hinchman this property
for $27,000 in cold cash, and intended to hold him for that amount of money
afterwards, at the time of the transaction, then he was in debt to her in that
amount. That is the law., She had the right to sell, and he the right to buy,
that which he had given her: no doubt about that. The question for this jury
s, what were they doing? Was that such a sale ag two strangers would make
one to the other, or was it a part of a transaction to cover up something that
was to be done? Or, admitting that it was the wife’s property, was it such a
transaction, then and there understood between them that it was to be her
land, and it was only to enable him to raise $10,000 upon it, and transfer it back
to her? If it was that, then he owed her $10,000 that he got, and not the full
price of the property. If, on the other hand, he bought that property bona fide
at the time, for $27,000, and mortgaged it for $10,000, and then deeded it back
to her when it was not worth more than the mortgage on it, as claimed by the
defendants, then, under that circumstance, he owes her $27,000; no doubt about
that, That, as I understand it, is the contention of Mr. Hinchman and his
counsel. If the jury finds that to be the fact, then he owes her that amount of
money. A debt, gentlemen, is a matter that is familiar to every juryman. You
all know what a debt is. That does not need any explanation, to tell you what a
debt is, nor does it need any explanation as to how debts are evidenced. Did
Mr. Hinchman owe his wife $27,0007 Was any record ever made of this
transaction? Did he ever make any entry on his books of the $27,000 or the
$10,000? Did he enter any credit for his wife, or debit himself or firm, for
any amount of money? Did any paper pass between him and his wife? Has
there been anything produced that will show that he owed this debt, other
than the deeds produced in evidence? The jury will say whether that is so
or not as between strangers, for, I repeat, a transaction of this kind between
husband and wife must have as good support as between strangers. I have
been asked by Mr. Hinchman’s counsel to charge you, and the court so charges
you, that a man is the lawful guardian or agent of his wife’s property If she
has any. But, gentlemen of the jury, how do agents generally carry out an
ageney? Do they keep any account of their agencles? Do they render any
account of what they get? If so, how and when? Was there any accounting
of the agency between Mr. Hinchman and his wife? You will remember
money was paid occasionally to the wife? Have we any account of it, or were
there any entries made at the time? T want to call your attention, gentlemen
of the jury, particularly to the word ‘then’; not what was done afterwards,
not what comes now to protect something which was protected before. How
do people transact business at the time the transaction takes place? You make
a transaction with a man, and an entry is made. You take some account then.
You keep some record of it. Has there been any record shown here as agent
for anybody? Has there been any bank account showing Mr. Hinchman was
keeping account as agent for his wife? Gentlemen of the jury, it is for you
to say. I say it again, it is for you to say. The court does not propose to in-
terfere with your duty to determine the facts. Did any agency exist then, and
what evidence have we of it?”

This charge is made the basig of the fourth assignment of error,
and the plaintiffs in error complain that:

“This charge complained of was very prejudicial to the claimant. It in-
structed the jury substantially that the transactions between husband and wife
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were to be scanned. with the same strictness as those of strangers dealing with
each other at arm’s length; that, when strangers deal with each other, they
keep an account of it, either a note or a book entry; and that, when an agent
acted for his principal, he kept a record of what he did; and that when a
woman came into court, claiming that her husband had been acting as her
agent, and that he owed her money, and could not show up any note or book
accounts evidencing the debt, that such evidence was insufficient, as strangers
did not do business in that way, and that her claim must fail.”

It is manifest, upon the consideration of the case as presented to
us at the former term, and as discussed in our opinion, then de-
livered, and from the consideration of the record now before us, that
on the last trial the issues between the parties had been reduced to
the single question of fact: Did A. Hinchman, in transferring all
of his property to his wife in 1888, in good faith prefer her as a
creditor, or were the transactions had for the purpose of withdraw-
ing all of his property from the claims of his bona fide creditors? In
considering this question, it was important to determine whether, in
fact, he owed his wife a debt at the time, and, if so, what was the
amount of that debt. If the proof was such as to satisfy the jury
that the husband did not in fact owe a debt to the wife on account
of dealings there had been between them, or if they were satisfied that
he did not owe more than one-third of the amount he claimed to
have owed and that she claimed he owed her, and that the adjustment
made between them in 1888 was in the nature of an afterthought,
and for the purpose of withdrawing his property from the claims of
his bona fide creditors, the claim of the wife urged in this action
would necessarily fail. It was the turning point in the case. It
was not only the privilege, but it was the duty, of the trial judge to
group the testimony, and focus it upon this vital issue. It was his
duty to submit to the jury the issue of fact, and to have them fully
undérstand that the determination of that issue was theirs, and not
his. A careful examination of the charge complained of satisfies us
that the judge did not go beyond his duty in the charge given. The
law applicable to the issue was given as fully and as fairly as the
claimant could ask; in fact, as fully as the claimant did ask. The
power and right of the jury to pass upon the issue of fact were stated
and restated with clearness and emphasis. The jury having found
upon this issue against the claimant, the other questions presented
on the trial below, and brought up by bill of exceptions for our re-
view, become immaterial. We find no substantial error in the rul-
ings of the circuit court at the last trial. The judgment of that
court is therefore affirmed.

UNITED STATES v. MAYERS.
(Distriet Court, W. D. Virginia. December 11, 1896.)

PoOSTMASTERS — UNDERPAYMENTS TO LETTER CARRIERS—EXPERIMENTAL FRER
DELIVERY OFFICES—INDICTMENT.

A postmaster at an experimental free delivery office, designated by the
postmaster general, pursuant to the joint resolution of October 1, 1890, is an
officer of the United States, charged with the payment of an appropriation
made by act of congress, within the meaning of Rev. St. § 5483, and is in-



