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circumstances, it seems to bave been a fair question for the jury

"~ whether the intestate was in fault in taking the course he did after
looking out, as they must have found he did, for the train; and also
whether, under the circumstances, when he saw the train coming
directly towards him, as he could judge of its speed in that position,
and without time to reflect, he should try to go around the end of the
fence, rather than off at the side. All these circumstances were to be
taken together, and upon all of them the jury had good grounds for de-
ciding either way, as the evidence should have weight with them,
whether he was in fault or not. 'When one person might think one
way and another another, upon ev1dence, it cannot be said that a jury
were influenced by any wrong motives in finding either way upon it.
Ag this is the only question made upon this motion for a new trial,
this review of the evidence and of circumstances fails to lead to any
just conclusion that the verdict was not fairly reached. Motion over-
ruled.

HOLMES et al. v. GRABEEL.
(Clrcuit Court, W. D. Virginia. May 21, 1808.)

EiBcTMERT—PURCHASE PENDENTE LITE—AMENDMENT OF DECLARATION.

The filing of an amended declaration in ejectment, wherein the amendment
consists in separating plaintiffs, who were before joint plaintiffs, and making
some of them joint plaintiffs and some of them separate plaintiffs in the
sBeveral counts of the amended declaration, as permitted by the Virginia
Code (section 2731), is not the commencement of a new cause of action, so
as to require service of new process on the defendants. And hence a pur-

- chaser of the lands from a defendant originally served pending the suit,
and prior to the amendment, is bound by the judgment subsequently ren-
dered.

This was an action of ejectment by Seth C. Holmes and others
against Josephus Grabeel. The case was heard upon defendant’s ob-
jection to the admission in evidence of the record i ina previous action
entitled Holmes v. Fulkerson and others.

C. ¥, ’l‘mgg, B. H. Sewell, White & Penn, and Bullitt & Kelly, for
plaintiffs. -
A. L. Pridemore, for defendant.

PAUL Dlstnct Judge. In this case, the plamtlﬂ’s having intro-
duced ev1dence to trace their title to the land in eontroversy, begin-
ning with a patent issued to Samuel Young by the commonwealth
of Virginia, dated on the 7th day of May, 1787, through succeeding
conveyarices, deévises, and inheritances, to the pla.mtlﬁs, the defend-
ant introduced evidence to show title to the said lands by adversary
possession, 'Of 'the lands in controversy, the defendant claims to
have purchased a tract of acres from one Christly Brunk in the
year 1873. In rebuttal, the plaintiffs offer in evidence a transcript
of the record in an action of ejectment in which Seth C. Holmes and
others were plaictiffs and W. W. Fulkerson, the said Christly Brunk,
and others were defendants. The said action was tried and deter-
mined in the: United States circuit court for this district at Abing-
don on the 30th:day of October, 1880, and a verdict and judgment
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rendered‘for the plaintiffs. Counsel for the plaintiffs:state that they
offer this record for the purpose of proving that title to that parcel
of the lands in controversy in this action which the defendant claims
to have derived by purchase from Christly Brunk was recovered by
the plaintiffs and their predecessors in said action of Holmes against
Fulkerson and others. The defendant cbjects to the introduction of
this record on the ground that the defendant in this action, Josephus
Grabeel, was not a party to that action and cannot be bound by the
record; "but the plaintiffs claim that his vendor, Christly Brunk, was
a party to the said action, and that if the defendant, Josephus Gra-
beel, bought the land of Christly Brunk in 1873, he was a pendente
lite purchaser, and took no title to the land whieh he claims to have
bought of Christly Brunk, as the said action of ejectment of Holmes
et al. against Fulkerson, Brunk et al. was commenced in the year
1871. The defendant claims that the record shows that the judgment
of the court in the action of ejectment of Holmes against Fulkerson,
Brunk et al. was entered on an amended declaration filed on the 28th
day of October, 1876, and that the defendant Grabeel is not bound
by that record, inasmuch as the original declaration was filed in
1871, and he purchased part of the land in controversy from Brunk
in 1873. This contention is based by counsel for the defendant upon
the ground that the amended declaration of October 28, 1876, was
the commencement of a new action, and that as the defendant became
the purchager after the commencement of the action in 1871, he, in
order to be bound by the verdict of the jury and the judgment of the
court of the 30th day of October, 1876, should have been made a party
defendant to that action, and served with a notice of the filing of the
amended declaration. The court thinks an examination of the pro-
visions of the Code of Virginia regulating actions of ejectment, and
of the steps taken, as shown by the record, in the action of Holmes
et al. against Fulkerson, Brunk et al., will place the question under
discussion in a satisfactory light. Section 2727 of the Code of Vir-
ginia of 1887, under the caption of “How Action Commenced,” pro-
vides that “the action shall be commenced by the service of a declara-
tion, in which the name of the real claimant shall be inserted as plain-
tiff, and all the provisions of law concerning a lessor shall apply to
such plaintiff.” Section 2728 provides, “What shall be Stated in the
Declaration.” Section 2729 provides, “How Premises Described.”
Section 2730 provides, “Plaintiff to State How he Claims.” Section
2731 provides that “the declaration may contain several counts, and
several parties may be named as plaintiffs jointly in one count and
separately in others.” Section 2732, under the caption of “Notice to
Defendant; Service Thereof,” provides as follows:

“To such declaration there shall be subjoined a notice, in writing, by the
plaintiff or his attorney, addressed to the defendant, and notifying him that
the said declaration will be filed on some specified rule day in the clerk’s office
of the court in which the suit is to be prosecuted, or in court on some day
natned in the then next term of said court. Such declaration and notice shall
be served in the same manner as other notices.”

Section 2733 provides as follows:

“When the declaration is filed with the proof of the service of notice thereof
as aforesaid, the proceedings.:thereon shall conform to the provisions of sec-
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tion thirty-two hundred and elghty-four, so far as they relate to actions at
law.”

The section (3284) referred to in the last-named section is as follows:

“Sec. 3284, * * *» If a defendant, who appears, fail to plead, answer, or
demur to the declaration or bill, a rule may be given him to plead. If he fail
to appear at the rule day at which the process against him is returned executed,
or, when it is returnable to a term, at the first rule day after it is so returned,
the plaintiff, if he has filed his declaration or bill, may have a conditional judg-
ment or decree nisi as to such defendant. No service of such decree nisi or
conditional judgment shall be necessary. But at the next rule day after the
same is entered, if the defendant continue in default, or at the expiration of
any rule upon him with which he fails to comply, if the case be in equity, the
bill shall be entered as taken for confessed as to him, if it be at law, judg-
ment shall be entered against him, with an order for the damages to be inquired
into, when such inquiry is proper.”

According to these provisions of the Code, we see that in an action
of ejectment, after the declaration has been properly served and re-
turned to the clerk’s office, the case is, as to all subsequent proceed-
ings in the action, treated as any other action at law. There is no
more familiar rule of practice known in, the courts of Virginia than
that by leave of the court a declaration may be amended at any time
prior to the trial, provided the amendment is not such as to state
a new cause of action, or make new parties defendants. An exam-
ination of the record offered in evidence shows that the amendments
made to the declaration of October 28, 1876, were made under section
2731 of the Code, which provides that the declaration may contain
several counts, and several parties may be joined as plaintiffs jointly
in one count, and separately in others. The amendment consisted in
separating the plaintiffs who were joint plaintiffs in the original dec-
laration, and making some of them joint plaintiffs and some of them
separate plaintiffs in the several counts of the amended declaration.
The record shows that the plaintiffs were given leave at various times
during the pendency of the action for several years to amend the dec-
laration, such as making new parties plaintiffs by reason of the death
of some of the original plaintiffs, and that no new process was re-
quired on account of such amendments. The record further shows
that the amended declaration was filed by consent of the defendants,
and that they pleaded to the same. The record, under date of Oc-
tober 28, 1876, has this entry:

“This day came the parties, by their attorneys, and by consent the contmu-
ances entered in this cause on Tuesday last are set aside, and by like consent
leave Is given the plaintiffs to file an amended declaration in this cause, and.
the said amended declaration being filed, the defendants pleaded not guilty, to

which the plaintiffs replied generally; and, issue being joined thereon, this
cause: was continued.”

It is the opinion of the court that as an action of ejectment, after
the declaration is duly filed and returned to the clerk’s office, takes
the same course as any other action at law, and that, as a rule of
practice in the courts of Virginia, no new process is necessary when
leave is given to amend the declaration, unless new parties be made
defendants, or the declaration is so amended as to make a new cause
of action, that none was necessary when the declaration was amended
in the case of which the record is offered in evidence; that Christly
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Brunk was a defendant named in the original declaration, and that he
continued a defendant through all the proceedings in that action, and
was bound by the verdict of the jury and the judgment of the court in
its final determination, and that the record offered by the plaintiffs is
admissible in evidence to prove that the land claimed by the defend-
‘ant, Grabeel, was recovered of Christly Brunk in the action of Holmes
et al. against Fulkerson, Brunk et al.; and that the present plaintiffa
are the owners of that title.
—_——

PENNSYLVANIA R. CO. v. LA RUB.
(Circuit Court of Appeals, Third Circuit., June 4, 1897.)
No. 7, March Term, 1897,

MARTER AND SERVANT—NEGLIGENCE—SAFE APPLIANCES—LUMBER CARS, -

A raflroad company transporting lumber on low-sided gondola cars owes
to its employés a personal duty to provide such cars with strong and safe
side standards; and, 1f it delegates this duty to an employ$, it is liable for
his negligence, resulting in injury to another employé, though it furnished
him with proper standards.

Dallag, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Distriot
of New Jersey.

This was an action at law by Augustus H. La Rue against the
Pennsylvania Railroad Company to recover damages for personal
injuries. ‘At the trial the defendant requested the court to direct
a verdict in its favor, and also requestéd certain instructions, which
were denied. The jury returned a verdict for plaintiff, and Judgment
was entered accordingly. ' The defendant then brought the case to
this court on writ of error.

Alan H. Strong, for plaintiff in error.
J. Lefferts Conrad, for defendant in error.

Before ACHESON and DALLAS, Circuit Judges, and BUFFING-
TON, District Judge.

ACHESON, Circuit Judge. ‘A careful examination of this record
has convinced us that the refusal of the court below to direct a ver-
dict for the defendant on the grounds urged in the first and fourth
points presented in the brief of the plaintiff in error was right.
There was, we think, abundant competent evidence to show that
the accident here in question was occasioned by the car which was
afterwards seen at the Barrowpit siding, and that that was the same
car mentioned by the Harrisburg witnesses. We are also of the
opinion that there was sufficient evidence from which the jury might
well conclude that the injury which the plaintiff sustained was caus-
ed by negligence in the failure to substitute an oak standard for the
hemlock standard, the breaking of which brought about the disas-
ter. There was here no such inference to be drawn from the evi-
dence, as matter of law, as would have justified the court in taking
the case from the jury. Railway Co. v. Cox, 145 U, 8. 593, 606, 12



