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Counsel for the plaintiff contend that the preamble to this section
is to be applied to the provisions of the section (1258) requiring the
railroad companies to fence their roadbeds. But the court thinks the
preamble is confined to section 1, in which it is found, which provides
for establishing telegraph offices at depots not more than 10 miles
apart, unless the board of public works grants permission ffn: a
greater distance, not exceeding 15 miles. This is the only provision
in the act that has for its object the protection of passengers and
employés. Section 2 of the act beging a new subject of legislation,
—the protection of owners of inclosed lands from loss by reason.of
injuries to their stock by railroad companies running their trains
through their lands,—and this section and those following it are sub-
stantially the same as in the present Code. If the legislature meant
to make a railroad company responsible for injuries to persons occa-
sioned by its failure to fence its line, it is inconceivable how, in so
important a matter as the preservation of human life, it should have
failed to express clearly its intention. The insertion of a word or
phrase might have given the statute the effect contended for by coun-
sel for the plaintiff. It has not chosen to make this addition, and the
court is not at liberty to interpolate it by a strained and unauthorized
construction.

Counsel on both sides have cited authorities, chiefly from text-
books, to show the construction given by the courts of other states
to the statutes of such states establishing fence laws. These, as pre-
sented here, are conflicting in their conclusions, and have been of little
aid to the eourt.  Of course, these decisions are based on the statutes
of the several states. We have not before us these statutes, and are
unacquainted with their provisions. Whether they require a rail-
road company to fence along its whole line, or only along a part of
it, whether they make exceptions and reservations as contained in
the Virginia statute, the court cannot say. The instruction asked
by the defendant correctly states the law, and the court will give the
same to the jury.
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CARROLL v. PRICE et al
(District Court, D. Alaska. April 25, 1898.)

1. PusLic LaXNDs 1N ALiskA—PARAMOUNT TITLE.
The paramount title to all lands in Alaska is in the United States,
2. SaME—PossEssory RiGHTS THEREON.

Citizens of the United States have the right to go upon the publie lands
of the United States in this district, and possess, occupy, use, and improve
the same. This right has been so often and so repeatedly acceded to by the
general government that it has now become the settled policy of this coun-
try, and in this district the right is expressly recognized by congress in the
first proviso of section 8 of the act providing a ctvil government for Alaska,
23 Stat. 24; Supp. Rev. St. (2d Ed.) p. 438.

8. SAME—PRIOR P0ssEssioN CARBIES WITH IT THE PRIOR RIGHT.

Where two persons eclaim adversely to each other the possession of any
biece or parcel of government land, the one having the prior possession has
the prior right. This rule, which universally prevails in the Western states,
has also met the approval of congress in the proviso to section 12 of chapter
061, St. 1891 (26 Stat. 1100), relating to public lands in Alaska.
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4 Bame—PRior POSSESSION A QURSTIOR OF FACT FOR THE JURY.

-Priority of possession between two contending claimants to the same
p_iece of government land is a question of fact for the jury, and, while no no-
the of locatlon, such as is customary in case of mining claims, is necessary,
st{II, where such location notice is made on nonmineral lands, it may be re-
ceived in evidence, and considered by the jury as tending to show possession
in the locator, together with any other acts indicating possession, such as
actual occupation of the ground, making improvements of any nature
thereon, tilling the soil, clearing the land from trees and stumps, fencing
and placing structures thereon, or other acts which tend to show a bona
fide intention to occupy and hold the land.

8. S“szvlv{E-—-POSSESSORY RieaT CAPABLE OF CONVEYANCE BY INSTRUMENT IN

RITING,

'l“he possessory right in and to government lands, when once acquired,
midy be conveyed from one person to another, and instruments in writing
making such conveyances are admissible in evidence, and may be considered
by the jury as tending to establish this right in the last grantee.

8. SAME—ABANDONMENT.

A party having acquired possessory rights in government lands may lose
or forfeit the sanie by removing therefrom or abandoning his claim, and in
such case the land becomes restored to its original status in the public do-
main, and Is subject to occupancy and possession by any other citizen of
the United States; but, if the original occupant resumes possession hefore
any other party has acquired possession thereof, the rights of such original
occupant become thereby restored and re-established.

7. SAME—TOoWN-SITE SURVEY AS A PERMANENT MONUMENT.

The official survey and plat of any town site located on government lands,
and the lots and blocks thereof, are permanent landmarks, and may be con-
sidered as such by the jury for the purpose of establishing the exact locus
in quo of adjoining lands outside the town site, and in this case may be so
considered with reference to the piece of ground in dispute.

8. SaME—TiIDE-LANDS.

‘Where the title to tide-lands along the shores of a state is vested in such
state by virtue of its sovereignty, and tide-lands along the shores of any
territory. are held in trust by the general government for the future state.
nevertheless the rule now is that during the territorial period the United
States holds the permanent title to tide-lands, and may make grants thereof.

9. SAME—PossEssorY RieHTs oN TiDE-LANDS.

Where the right of navigation is not impaired, possessory rights to tide-
lands here will be determined by the rules of law governing similar rights
to up-lands until “future legislation by congress’” concerning such up-lands,
and, as to the tide-lands, until the ultimate sovereign, whether state or fed-
eral, shall otherwige provide,

10. SAME—EJECTMENT.

This court will entertain an action of ejectment for the purpose of de-
termining the right of possession to either up-lands or tide-lands in this
district between two contending parties claiming the same piece of ground.

(Syllabus by the Court.)

This is an action of ejectment.

Johnson & Heid, for plaintiff.
J. F. Maloney and John Trumbull, for defendants.

DELANEY, District Judge (orally charging jury). This is an
action of ejectment, brought by the plaintiff to recover possession of a
piece of ground described as follows: “Beginning at the northeast
corner thereof, whence an iron bolt establishing the southwest corner
of lot number 1,.in block number 2, of the town of Juneau, according
to the official survey of said town made by the deputy United States
surveyors, and approved by the trustees of said town site, bears north,
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57 degrees 52 minutes east, 84 feet; thence south, 44 degrees east, 35
feet; thence south, 46 degrees west, 50 feet; thence north, 44 degrees
west, 35 feet; thence north, 46 degrees east, 50 feet to place of begin-
ning.” The plaintiff alleges that these premises are a part of a tract
of land abutting on lot No. 4, in bleck No. 1, of said town site,
being 50 feet in width along said lot 4, and extending 100 feet into
Gastinaux channel, an arm of the North Pacific Ocean. The tract 50
by 100 feet is therefore partly up-land and partly tide-land, and is
claimed by the plaintiff by virtue of possession, occupancy, and im-
provement, and upon which he has erected a wharf, warehouses, and
other appurtenances commonly used for shipping purposes. The
defendants deny the prior possession and occupancy of the plaintiff of
the ground in dispute, and claim to hold the same by virtue of prior
location, possession, and occupancy. The question for you to deter-
mine from the evidence and under the instructions of the court is,
which one of these parties is entitled to the piece of ground in con-
troversy.

‘While the paramount title to all lands in Alaska is in the United
States, congress and the general government have recognized for a
great many years the right of the American citizen to go onto public
lands, occupy, possess, use, and improve the same, with the view of
ultimately obtaining title thereto from the general government when-
ever the same shall be opened to purchase, and in this district this
right is expressly recognized by congress in the first proviso of section
8 of the act of May 17, 1884, providing a civil government for Alaska.
23 Stat. 24; Supp. Rev. St. (2d Ed.) p. 433. When congress en-
acted this law it undoubtedly had in view the condition of affairs in
this country, and, in order to protect settlers upon the public lands
here, incorporated into said act the proviso above mentioned, which
is in the following language:

“That the Indians or other persons in said district shall not be disturbed in
the possession of any lands actually in their use or occupation or now claimed

by them, but the terms under which such persons may aeguire titie to such
lands is [are] reserved for future legislation by congress.”

Under this provision, all persons who are in the actual use and
occupancy of tracts of public land in this district, or who had laid
claim to such tracts or pieces of land at the time this law was enacted,
are protected against intrusion, and their possession cannot be dis-
turbed. This provision is a mandate to the general land office to the
effect that it cannot grant title adversely to a citizen who is in actual
possession or occupancy, or who has a bona fide claim to a piece or
tract of public land in this district; and the court also construes this
provision as a mandate to the court that it shall not disturb a citizen
who is in actual possession, or who has a well-founded bona fide claim
to lands in Alaska. As to up-lands, the law is well settled both by
the decisions of the courts and by the acts of congress that, where
two persons claim adversely to each other any piece or parcel of gov-
ernment land, the one having the prior possession has the prior and
the better right. This rule has been very gemerally, if not uni-
versally, adopted by the courts in the Western states, and in this dis-
trict has met the approval of congress in the proviso to section 12,
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c. 561, St. 1891 '(26 Stat. 1100), relating to public lands in Alaska.
This act after making provision concerning the entry of town sites,
and for the location and entry of tracts of land for manufacturing
and trading purposes, contains the following provision:

“Provided that in case more than one person, association or corporation shail
claim the same tract of land, the person, association or corporation having the

prior claim by reason of possession and continuous occupation shall be entitled
to purchase the same.”

So that congress, by this express enactment, recognizes the doc-
trine as to public lands in Alaska that a claim based upon the prior
occupation and possession is the best claim, and is one which may
ultimately ripen into a fee-simple title under letters patent issued to
such prior eldimant whenever congress shall so provide by extending
the general land laws or otherwise.

Priority of possession between the parties in this case is a question
of fact for you to determine from the evidence; and, while no notice
of location, such as is customary in case of mining claims, is necessary,
still where such location notice is made with reference to nonmineral
lands it may be received in evidence, and considered by the jury, as
tending to show possession in the locator or his grantees, together
with any other acts indicating possession, such as actual occupation
of the ground, making improvements of any nature thereon, tilling the
soil, clearing the land from trees and stumps, cutting brush, grading
or levehng off the ground, building a house, constructing a wharf,
or an entrance or approach thereto, or erecting warehouses, towether
with the cost of such improvements and structures, and any other
acts which usually accompany the possession and occupatlon of land,
done by the person owning or claiming the same. These are thm«fs
which you have a right to consider, on both sides of the case, for the
purpose of determining this question of occupancy and possession, and
a bona fide intention on the part of the claimant to hold the land.
The possessory right in and to government lands, when once acquired,
may be conveyed from one person to another, and instruments in writ-
ing making such conveyances are admissible in evidence, and may be
considered by you as tending to establish possession. You will
therefore take into consideration in this. case, on behalf of the parties
on either side, the location notices, the deeds of eonveyance or instru-
ments in writing transferring this possessory right from one to an-
other, and constituting chains of title on either side—on the part of
the plaintiff from the time the location is alleged to have been made
by Mike Powers, in 1881, down to the plaintiff; and on the part of
the defendants from the time of the alleged location by Price, in Janu-
ary, 1895. A possessory right acquired in public lands may be lost
by abandonment, and where a party, having once acquired this right,
‘surrenders his claim, goes off the ground, or gives up his possession in
the sense of abandoning his right, the piece of land becomes restored
to its original status in the public domain, and is subject to occupa-
tion and possession by any other citizen. But if the original occu-
pant, after such abandonment takes place, and before any other per-
son acquires any rights thereon, goes back on the ground, reassumes
possession, makes additional improvements, his right to the piece of
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land becomes restored, and the tract is again segregated from the pub-
lic domain to such a degree as to enable him to hold it against any-
body except the United States, There is some evidence in this case
tending to show that the possession and occupancy of the plaintiff
and his grantors were not continuous from 1881, but, although such
possession may have been interrupted, if you find that it was resumed
prior to the lecation and occupancy claimed by the defendants, then
the plaintiff has the better right.

It is disclosed by the evidence, and not controverted on either side,
that an official survey and plat of the town site of Juneaun has been
made, and a trustee appointed as provided by law, and an application
wade by him for a patent to said town site, for the purpose of grant-
ing title to persons lawfully entitled thereto, to the lots comprising
said town site. You have a right to consider this testimony for the
purpose of aiding you in locating this piece of ground in dispute, as
well ag that of the piece alleged to have been taken up by Mike
Powers in 1881, of which the piece of ground in controversy here is
claimed to be a part. And the court charges you that such official
survey and plat of the town site may be considered by you for the
purpose of determining the locus of the ground in dispute. A town
site, and the lots and blocks thereof, officially surveyed and platted by
the United States, become permanent landmarks, and stakes and
other markings indicating the boundaries thereof become permanent
monuments, under such survey and plat, all of which the jury has
the right to use and consider for the purpose of determining where
a piece of land adjoining such town site, and outside of its exterior
boundaries, is situated. And in this case you have a right to con-
sider lot 4, in block 1, of the Juneau town site, upon which the restau-
rant known as the “Ow]” is alleged to be situated, a landmark for the
purpose of aiding you in determining where the piece of land, 50 by
100 feet, located by Powers in 1881, lies, and also where the land in
dispute in this action is actvally located. :

With reference to tide-ldnds, the law in this country has been
drawn by analogy from the law of England, and the doctrine there
held, which, in principle, has been incorporated into the law of this
country, is that the fee-simple title to land lying within the ebb and
flow of the tide is in the king or queen as sovereign of the realm.
Following the principle of the English law, the rule in this country
upon this subject is that the title to land lying within the ebb and
flow of the tide is in the state along whose shores the tide-lands lie,
such title being 8o vested by virtue of the sovereign character of such
state. Therefore, while the general government may retain its title
to up-lands after a territory becomes a state, the title to all the
tide-lands along the shores of a territory becomes vested in the state
upon its admission into the Union, and its consequent assumption of
state sovereignty. Until quite recently it has been the rule that a
state ig the only power that can primarily pass fee-simple title to tide-
lands under our system of government. But before a state is ad-
mitted into the Union,—that is, while it is in its territorial condition,
—it possesses no sovereignty whatever, and the courts have held that
the general government is vested with the title to tide-lands along
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the shores of gny territory, in the nature of a trust for the benefit of
the future state whenever such territory becomes a member of the
federal Union. This rule has been modified by recent decisions of
the supreme court of the United States, and the law now is that dur-
ing the territorial period the general government has entire dominion
and sovereignty, national and municipal, federal and state, over the
territories, and may grant title and rights to lands below the high-
water mark in aid of navigation and to promote commerce. Shively
v. Bowlby, 152.U. 8. 1, 14 Sup, Ct. 548; Mann v. Land Co., 153 U. 8.
273, 14 Sup. Ot. 820. The court therefore charges you that the
United States holds paramount title to tide-lands in this territory;
and, where the right of navigation is not impaired, rights of posses-
sion by citizens of the United States to such tide-lands will be deter-
mined by the same rules of law as govern sgimilar rights on the up-
lands; and this court will apply to the tide-lands the rules that Am-
erican citizens may occupy, possess, use, and improve the same, sub-
ject, however, to the paramount right of free navigation; and that
the prior possession will determine the prior right, until “future leg-
islation by congress,” as to up-lands, or until the ultimate sovereign,
whether state or federal, having title to tide-lands, shall otherwise
provide in relation thereto.

The defendants have submitted to the court some propositions of
law, a portion of which I will give you.

(1) “This iz an action in what is known as ejectment. The plain-
tiff, to recover in this action, must do so upon the strength of his own
title, and not upon the weakness of the defendants’ title.”

(2) “The plaintiff in this action must prove to you by a preponder-
ance of evidence, before he can recover, that he has a legal estate in
the property in dispute, and a present right in the possession thereof;
and by a legal estate is meant one the right of which may be enforced
in a court of law.”

Upon this second proposition the court further charges you that,
" if you find from the evidence, under the law as given you by the court,
that the plaintiff by himself in person, or through his grantors, has
the prior occupation and possession of the ground in dispute in this
action, then he has the prior right thereto, and such right being one
which may ultimately ripen into a fee-simple title, constitutes a legal
estate, the right to which will be enforced and maintained in this
court by an action in ejectment.

(8) “The plaintiff alleges in his complaint that the premises he
claims is the identical piece or parcel of land upon which now stands
erected and built the new wharf belonging to the plaintiff, and that
he is entitled to the possession thereof. The plaintiff is bound by the
allegations in his complaint, and, unless you find from the evidence
that the defendants are in possession of the identical piece or parcel
of land upon which now stands the plaintiff’s wharf, your verdict
must be for the defendants.”

In addition to this third proposition as submitted the court charges
you that, if you find from the evidence that the plaintiff, by himself
or his grantors, has the prior possession or occupancy of the piece of
land 50 by 100 feet claimed to have been located in 1881 by Powers
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and Starr, or either of them, and that the piece of land claimed by the
defendants, upon which the building known as the “Horse Shoe” now
stands, is a part and parcel of the ground so located, then the plamtlff
has the right of possession to the whole of the ground 80 located, in-
cluding the piece in dispute.

These propositions eover all the law raised.in this case under the
evidence presented. Of course, gentlemen, the court expects you to
determine this case according to the law and the evidence, and you
will not be governed by any partiality towards either the plaintiff or
the defendant., The simple question for you to determine from all
the evidence presented in the case is, which one of these parties has
the prior possession and occupancy of the piece of ground described
in the complaint. If you find from the evidence that the plaintiff
and bis grantors have been in the continuous occupancy and posses-
sion of the tract located by Powers in 1881, and that the piece of
ground in dls,pute is a part of said tract, or if you find from the evi-
dence that in 1894, or prior to the locatlon made by Price, and the
erection by him of the Horse Shoe Building, the plaintiff had gone on
to this Powers tract, while it was unoccupied and unpossessed public
land, and toock possession of it, including the ground in dispute, im-
proved it, built a wharf, warehouses, and other structures thereon,
costing, as he testifies, about $30,000, and was in the possession and
occupancy thereof at the time Price filed his location notice and built
the structure known as the “Horse Shoe,” then the plaintiff is enti-
tled to the ground, and you should so find in your verdict. On the
other hand, if you find that the plaintiff did not have such possession.
or that the ground was unoccupled unpossessed and unimproved
public land when Price took possession of it, in 1895, then he had the
right to go on, locate and occupy it, and the defendants as hls gran-
tees, are entitled to your verdiet.

Verdict for the plaintiff,

WILCOX v. NEW YORK, N. H. & H. BR. CO.
(Circuit Court, S. D. New York. June 15, 1897.)

NEw TRIAL—SUFFICIERCY OF EVIDENCE.
When one person might think one way and another another upon evi-
dence, it cannot be said that a jury were lnﬁuenced by any wrong motives
in ﬁndlng exther way upon it,’ " ¢

This was an action by Lucina H. WllCOX, administratrix, against
the New York, New Haven & Hartford Railroad Company to recover
for the alleged negligent killing of her husband. A. verdict was
returned for plaintiff, and the defendant has moved for a new trial.

W. L. Snyder, for plaintiff.
Henry W. Taft, for defendant.

WHEELER, District Judge. At Mamaronec, on the main line of
the defendant’s road, where there are four tracks straight for about
two miles, with a highway bridge over them a4 littie less than a mile
west, the station where tickets are sold and baggage is checked is



