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unreasonable waste should be made strong, clear, and positive. The.
respondents are also entitled to a decree allowing them, and each
of them, at all times, to take and use a sufficient quantity of water
from the river for their household and domestic purposes, and for
watering their stock. Decrees will, of course, be entered in accord-
ance with the respective stipulations as to all parties who signed
the same. In the light of these conclusions, the decree should fur-
ther provide that each of the respective parties herein should pay
his own costs. These suggestions as to the form, taken in con·
nection with the views expressed in this opinion, are deemed to be
sufficiently explicit to enable counsel to prepare a decree covering all
points entitled to be embodied therein. Let a decree be entered
in accordance therewith.

NEWMAN et at v. UNITED STATES.

(Circuit Court, W. D. Virginia. February 10, 1897.)

1. CONTRACTS WITH GOVERNMENT-RoAD CONSTRUCTION-ESTIMATES AND MEA.S-
UREMENTS OF ENGINEER. .
Where contractors engaged in road bUilding for the United States have

agreed by the terms of their contract that the engineer in charge shall de-
termine the classification of the excavations, the grading of the ground. the
depth and foundation of the culverts, and that he shall have general super-
vision, with power to accept or reject any portion of the work, such con-
tractors are conclusively bound by the engineer's estimates, and oannot
recover beyond what he has allowed them, in the absence of fraUd, or of
such gross mistake as would imply bad faith on his part.

9. 8AME-ESTOPPEL-RECEIPT IN FULL.
Where contractors with the government, after the c()mpletion of their

work, have received the balance due them according to the accounts of the
engineer in charge, and have given a receipt in full with()ut protest or ob-
jection, such receipt precludes them from a further recovery in a suit
against the government under the act of March 8, 1887.

W. E. Craig, for plaintiffs.
A. J. Montague, U. S. Atty.

PAUL, District Judge. This is a petition filed by the plaintiffs
against the United States under the provisions of the act of congress
passed March 3, 1887, entitled "An act to provide for the bringing of
suits against the government of the United States" (24 Stat. 505).
The petitioners claim that the government owes them the sum of
'7,846.61, as an unpaid balance on a contract made on the 29th day
of December, 1890, between the United States and the petitioners
for the construction of a road from the city of Staunton, Va., to the
National Cemetery, near that city. The contract made for said road
was authorized by an act of congress passed April 9, 1890, appropri-
ating $11,000 for that purpose.
The petition alleges:
"That, as provided in their said contract, they entered upon the building of

the said roadway according to the plans and specifications set forth in the con-
tract, they furnishing the material, labor, and all other things necessary for
the carrying out of their said contract; that the United States furnished a
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snperintendent to supervise the work, and to see that It was done according
to contract; that this superintendent dealt so harshly and unjnstly with your
petitioners, depriving them by his reports of compensation for work which they
did according to contract, and refusing to recommend for them compensation
for extra work done, and for work done in a different way from that specified
in the contract, so that before the completion of the work it broke up your
petitioners financially, and they were compelled to abandon the work, and let
other contractors finish it, much to their damage and injury."
The petition makes an exhibit of the statement of settlement made

by the war department of the work done, and prices of the same.
The petition further alleges that:
"This statement of settlement did very gross injustice to your petitioners,

depriVing them of nearly one-half of what was justly due them. The following
is a statement of the account which should have been rendered, and by which
they should have had a settlement for this work. This statement shows that
the superintendent in charge of the work on the part of the United States did
not properly classify the work done, he classifying hard-pan excavation as
earth excavation, not allowing sufficient sOlid-rock and loose-rock excavation;
not allowing for the construction of valley guttering when the contract called
for lateral guttering; not allowing for curbing at all; not allowing sufficient
macadam for founqation, both from material obtained in excavation of the road
and for mateI"ial brought from the outside; and for other errors, misstatements,
and disallowances as shown by this statement of the account."
Then follows a statement of the account between the parties as

the petitioners claim it should be.
Upon the evidence the court finds the following facts: (1) That

the petitioners, William W. Newman and D. Newton Wilson, citizens
of Augusta county, Virginia, as partners under the firm name of
Newman & Wilson, on the 29th day of December, 1890, entered into a
contract with the United States fOl'the construction of a roadway
leading from the city of Staunton, Virginia, to the National Cemetery,
near that city. (2) That preliminary to the signing of said contract
by the parties thereto, G. B. Dandy, deputy quartermaster general,
U. S. army, advertised for proposals for the said roadway. (3) That
the curbing mentioned in the advertisement for proposals for the
construction of the roadway, and in the proposal of the claimants, is
not embraced in the contract, and that the curbing was done inde-
pendently of the contract; that the price of the curbing was fifteen
cents per lineal foot; and that the same was included in the en-
gineer's report of solid rock removed, and paid for in the amount al-
lowed the claimants for solid rock in the final statement made by the
war department. (4) That the gutter called for in the contract was
a lateral gutter, and that the one constructed by claimants is what is
known as a valley gutter; that the latter was adopted and constructed
with the tacit, if not expressed, consent of the claimants; that there
was no agreement between the engineer in charge of the work and the
claimants that the price to be paid for this kind of gutter was to be
other than that named in the agreement for the lateral gutter; that
no authority was given by the United States to the engineer to make
any other contract for the gutter than that stated in the contract, nor
did the United States sanction any other; that the guttering was
reported by the engineer in his final estimate at the price named in
the agreement, and the same was paid to the claimants without ob-
jection on their part. (5) That the item in the claimants' demand
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designated "100 cubic yards water excavation in culvert at $1.00 per
yard" was embrae;ed in the contract in the work to be done designated
under the head of "Culvert"; that the same was included in the en-
gineer's final estimate and report, and has been paid for. (6) That
the item in claimants' demand designated "Regrading hill west of
cemetery, $100," is embraced in the contract under the head of "Grad-
ing," as stated in the specifications; that it was included in the final
estimate and report of the engineer, and the same has been paid for.
(7) That the engineer in charge and supervising the work, as provided
in the contract, wa9 W. L. Whitmore; that it is not alleged in the
petition, nor shown by the evidence, that there was any fraud or
gross mistake on his part, such as would imply bad faith toward the
claimants in the discharge of his duties in making measurements and
classifications. of the material excavated, nor that there was any fail·
ure on his part to exercise an honest judgment in the discharge of his
duties. (8) That on October 31, 1890, W. L. Whitmore, the engineer
in charge of the construction of the roadway, made his report to the
war department that the roadway was completed, accompanying said
report with a statement of the work done and the amount due there-
on to the claimants, Newman & Wilson; that the amount was paid
to Newman & Wilson and receipted for in full.
The following are the report and receipt, which are made part of

this finding:
"St!1unton, Va., National Oemetery, Staunton, Va., October 31st, 1890.

"I hereby. certify that I have this day inspected the work performed and rna·
terialJurnished by Newman & Wilson, contractors, on the construction of road-
way at the Staunton, Va., National Oemetery, as per statement attached. I
further certify thllit the work done and material used are satisfactory, and in
accordance with the reqUirements of the contract, and I estimate that there is
due therefor to the said Newman & Wilson, contractors, the sum of nine
thousand three hundred and sixty-nine and 52/tOO dollars, less previous pay·
ments, work completed and accepted.
. "William L. Whitmore, Civil Engineer & Inspector, Q. M. Dept."
"I certify that the above account Is correct and just; that the services were

rendered as stated; that they were necessary for the public service, and are
borne on my report of persons, etc., for the month of OctOber, 189l.

"G. B. Dandy, Deputy Qr. Mr. General, U. S. Army."
"Received at D. C., the 9th day of November, 1891, of Lieut.

Col. Geo. H. Weeks, deputy quartermaster general, United States army, the
sum of twenty-four hundred and thirty-five (2,435) dollars and fifty-seven (57)
cents, In full of the above account.

"[Signed In duplicate] Newman & Wilson."
"Depot Quartermaster General's Office,

. "Washington, D. C., November 9th, 1891.
"Newman & Wilson, Box 881, Staunton, Va.-Gentlemen: Inclosed herewitb

please find check No. 280,616 on the assistant treasurer U. S., New York,
N. Y., payable to your order, for the sum of $2,435.57, In payment of your ac-
count for construction of roadway to Kational Cemetery, Staunton, Va., final
payment. Please date and sign the receipt at the foot of this letter and return
the same to this office at your earliest convenience.

"Very rel>pectfully, your obedient servant,
"6,043. D. Q. 1\1. O. 1891. Geo. H. Weeks, Depot Quartermaster."

"Nov. 11th, 1891.
"Received this day the check above mentioned. Newman & "Tilson."
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Conclusions of Law.
From the foregoing findings of fact the court ascertains as con·

clu8ions of law:
1. That the plaintiffs are conclusively bound by the estimates made

by the engineer, Whitmore. The petition does not charge, nor does
the evidence show, any fraud or such gross mistake as would imply
bad faith or failure by the engineer to exercise an honest judgment
in the duties which the government and the plaintiffs in their contract
agreed he should perform. The proposal for the· contract, which is
made part of the contract, provides:
"The work will be under the charge of a civil engineer or other agent of the

United States, to be designated by the contracting officer. All materials and
work will be subject to his inspection, and must be approved by him. All
cases where classification is doubtful will be decided by the engineer in charge.
All materials will be measured in excavation alone."

The contract for the work provides:
"Art. 3. That all work done and material furnished under this contract shall

be under the direction of, and subject to Inspection and rejection or acceptance
by, the party of the first part, or by an engineer or other agent of the United
States, to be designated by him, and all materials shall be thus inspected and
accepted before being used in the work."

Article 4 of the contract provides:
"That the contractor shall keep such a force of men and teams and such

supply of materials on the work as, in the judgment of the engineer in charge,
will insure the completion of the work within the time allowed in the contract."

Article 6 of the contract provides:
"It is further provided that partial payments on the work performed and

materials furnished under the contract may, in the discretion of the party of the
first part, be made from time to time, on the certificate of the engineer or
agent in charge, as the work progresses satisfactorily, provided that on all such
payments twenty per centum of the estimated value of Sllch work and' ma-
terials shall be withheld until completion of the entire work as required, and
acceptance of the same by the contracting officer, or by the engineer or agent
specially designated by him to make the final inspection thereof."

By these provisions in the contract the plaintiffs agreed that the
epgineer in charge should determine the classification of the excava·
tions, the grading of the ground, the depth and foundation of the cul-
vert, and that he should have general supervision of the whole work,
with power to accept or reject any portion or all of it according to
his honest judgment.
All the materials were measured in excavation as required by the

contract, and there is no evidence offered by the plaintiffs to show
that these measurements were not accurately made by the engineer.
His estimates of the excavations and their classification are based on
actual measurements, made at the time the excavations were made,
and the material removed. The plaintiffs endeavor to show by the
testimony of expert civil engineers that this is not the proper and
usual method of measuring and classifying excavations; that the
proper method in making classifications is to take the total amount
of yards excavated on the whole work, and estimate by percentage,
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as nearly as may be, what proportion each classification should be
given. It is on this method of measurement that the plaintiffs base
their estimates filed with their petition, and for which they claim ex-
tra compensation. The estimates and classifications made by the
engineer in charge were made from actual measurements, and not by
percentages. He testifies that he has been engaged in civil en-
gineering for 15 years on government, city, county, and railroad work,
and that this is the method where measurements are made in excava-
tions. The different methods of measurement-that of the engineer
in charge of the work and of the civil engineers who testify in behalf
of the plaintiffs-leave the testimony conflicting as to the quantity
of each of the several classifications of the material moved. Any
question raised by this conflict of testimony is settled by the terms
of the contract under which the plaintiffs undertook to perform the
work. By the terms of the contract the w()lI'k was to be under the
charge of an engineer or other officer designated by the government,
and all materials and work were subject to his inspection, and to his
acceptance or rejection. All materials were to be measured in ex-
cavation, and all cases where classification should be doubtful were
to be decided by the engineer in charge. These contractors, in view
of their stipulations with the government, are conclusively bound by
the estimates of the engineer, and cann()t recover beyond what he has
allowed them, in the absence of fraud or of such gross error or mis-
take in judgment as would imply bad faith on the part of the en-
gineer. Kihlberg v. U. S., 97 U. 13. 398; Railroad Co. v. Price, 138 U.
S. 185, 11 Sup. ct. 2190; Railway Co. v. Gordon, 151 U. S. 285, 14 Sup.
Ct. 343; Railroad Co. v. March, 114 U. S. 549, 5 Sup. Ct. 1035; Ogden
v. U.s., 9 C. O. A. 2'51, 60 Fed. 725; Mundy v. Railroad Co., 14 C. C. A.
583, 67 Fed. 6"33; Condon v. Railroad Co., 14 Grat. 302.
2. The court ascertains as a conclusion of law that by the terms

of the receipt e;xecuted by the plaintiffs to the government on the
9th day of November, 1891, they are precluded from a recovery in this
suit. That receipt was given after the completion of the work and
its acceptance by the government on account rendered the contract-
ors for a balance due them of $2,435.57. This amount was received
by the plaintiffs, and a receipt given in full of the account. They
received the money without protest or objection, and without any
claim 01.' intimation that the same was not as much as was due them,
or not in full satisfaction and payment of the amount due them as ex·
pressed in the receipt. Nor were any steps taken by the plaintiffs
calling in question the correctness of the settlement until the com-
mencement of this suit, two years after the receipt was given.
In De Arnaud v. U. S., 151 U. S. 483, 14 Sup. Ot. 374, where a re-

ceipt had been given, as in this case, in full of the account, the su-
preme court said:
"In the absence of allegation and evidence that this receipt was given In Ig-

norance of Its purport, or In circumstances constituting duress, It must be re-
garded as an acquittance In bar of any further demand."
It is not alleged in the petition, nor is there any e.idence, that the

plaintiffs gave the receipt in full to the government in ignorance of



ASHUELOT NAT. BANK V. LYON COUNTY, IOWA. 127

its purport, or under constraint of any kind. The evidence shows
no just foundation for this claim against the government, and it
must be disallowed. The petition of the claimants will be dismissed,
with costs.

ASHUELOT NAT. BANK v. LYON COUNTY, lOWA.

(Circuit Court, N. D. Iowa. W. D. June I, 1897.)

MUNICIPAL CORPORATIONS-VALIDITY OF BONDS-ExOESSIVE ISSUES.
Bonds of a municipal corporation, which are void because in exceM of

the constitutional limit of indebtedness, are not to be counted in estimating
the indebtedness of the corporation, with reference to the validity of another
Issue of bonds, either because they were not repudiated, but were paid
with the proceeds of another void issue, which were subsequently repudi-
ated, or on the ground that the indebtedness originally paid by the pro-
ceeds of the void bonds could be enforced by the holders of such bonds by
subrogation, or on the ground that a suit might have been maintained by
the purchasers of the void bonds to recover back the money paid, no such
suit having ever been brought.

Action on bonds and coupons issued by the county defendant un-
der date of November 12, 1880. Tried to court.
A jury trial having been duly waived tn writing, signed by the parties litl-

gant,the evidence was submitted to the court, from which the court finds the
facts to be as follows:
(1) The plaintiff corporation is a national bank created under the laws of the

United States, having its principal place of business at Keene, in the state of
New Hampshire.
(2) The defendant county is a municipal corporation created and organized

under the laws of the state of Iowa.
(3) That the value of the taxable property within Lyon county, the defend-

ant, for the year 1880, as shown by the state and county tax lists for that year,
was the sum of $1,066,707.
(4) That on the 12th of November, 1880, the total amount of indebtedneAs in

any form and for any purpose which the defendant county could on that day be
liable for or assume was the sum of $53,335 in the aggregate; that being 5 per
centum on the value of the taxable property of the county as shown by the last
state and county tax lists then existing.
(5) That on the 12th day of November, 1880, the defendant county issued four

negotiable bonds for the sum of $500 each, and four negotiable bonds in the
sum of $100 each, all of the bonds becoming due and payable on November 12,
1890, with Interest coupons attached, providing for the payment of interest
semiannually at the rate of 7 per cent. per annum; that the issuance of these
bonds was authorized by a resolution adopted by the board of supervisors of
the defendant county adopted April 5, 1880, and when issued the bonds were
dUly signed by the proper officers of the county; the signature thereto being
genuine, and being the signature of the chairman of the board of superVisors
and of the county auditor of Lyon county, Iowa.
(6) 'fiat these bonds of November 12, 1880, aggregating the amount of

$2,400, were Issued for the purpose of taking up and providing means for
paying outstanding floating warrants against said county of Lyon; that the
bonds were sold to the plaintiff bank for full value, and the money paid therefor
by the bank was used by the county in taking up outstanding warrants of the
county.
(7) That on the 12th of November, 1880, when the bonds sued on were issued,

and when the same were purchased by the plaintiff bank, the defendant county
was indebted as follows:


