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(January 22, 1897.)
Before DALLAS, Circuit Judge, and BUTLER, District Judge.

PER CURIAM. The defendant's petition for modification of tbe
injunction issued upon December 11, 1895, has been considered. We
think tbat, under the peculiar circumstances of this case, he should
be relieved from the injunction so far as the houses referred to in
said petition, being 28 in number, are concerned, but only to the ex-
tent of permitting him to lease those houses upon entering security
to be approved by a judge of the court in the sum of $3,000 for pay-
ment of any sum which may hereafter be awarded to the complain·
ant with respect to the said houses either upon the basis of dam-
ages or of profits or both; and iUs so ordered.

=
GRAND TRUNK RY. CO. v. OENTRAL VERMONT R. 00.

(Circuit Oourt, D. Vermont. Mll;Y 22, 1897.)
INsor,vENT RAILROAD COMPANIES-LEASED HOADS-RECEIVERSHlP-FuNDS.

By a covenant In a railroad lease, the lessee company assumed all obliga-
tions of the .lessor incurred as common carriers, warehousemen, or other-
wise, and agreed to indemnify it for all costs, damages, or lOSSes arising
from its failure to perform such obligations, or from negligence, accident,
or default, and for claims, damages, judgments, or actions arising from the
maintenance of the leased road. Held, that net earnings of the leased road,

the hands of receivers of both companies, were not chargeable
with jUdgments obtained during the receivership, for losses sustained on
that road prior to the appointment of receivers, but such earnings must go
to the bondholders under other provisions of the lease•.

Wager Swayne, for petitioner.
Benjamin F. Fifield and Charles M. Wilds, for receIvers.

WHEELER, District .Judge. Since the petition of Oharles Par-
soils, intervener in this cause, was heard, au additional report bas
been made by the receivers as to claims alleged to be chargeable
upon the net earnings in question; 78 Fed. 690. This report shows
several cases in which judgments have been recovered during the
receivership against· the Central Vermont Railroad Company for
losses on the Ogdensburgh & Lake Champlain Railroad Company,
occurring before the appointment of receivers, and several others 01'
large amounts still pending for like losses, and also for damages
occasioned by the operation of that railroad under the lease from
that company to the Central Vermont Railroad Oompany. These
cases are, in aggregate amount, large enoug'h to cover the whole of
the fund in question, and, if they could be chargeable upon this fund,
the whole of it should be retained till the claims are disposed of.
The lease provides, however (article 5):
"That all the gross earnings, Income, and receipts of and fram the busIness,

1raffic, and rents of said railroad and other property, and referred to in art. 2
of this agreement, Ahall in each year and annually, during the continuance or
this agreement, be applied and disposed of by the party of the second part as
follows: First, - - - the other expenses of the maintenance, operation,
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use, development, and improvement of the said railroad and other property ot
the said party of the first part; second, to pa-yments of obligations retired and
not here at all material; third, to the payment punctually when due and in
full of the interest on the bonds issued and to be used by the party of the
first part, * * * and known and described in the mortgage executed by
said party of the first part to William J. Averell and Fish, as trus-
tees, * * * dated April 1, 1880, * * * the total issue whereof is lim·
ited to three million five hundred thousand dollars, and which interest is at
the rate of six per centum per annum, and is payable semiannually on the first
days of April and October in each year. * * *"
1'he question arises as to what the Central Vermont Railroad

Company, the lessee, and the receivers, standing in their right, were
entitled to retain and use for the expenses of the maintenance,
operation, use, development, and improvement of the said railroad
and ot.her property. Oftentimes damages to others, arising from
the operation of a railroad, are treated as a part of the operating
expenses, but in this case the lease itself provides, with reference to
such damages, that the lessee was "to assume all obligations of the
party ()f the first part that may hereafter be incurred, either by
statute or at common law, as common carriers, warehousemen, or
otherwise, and indemnify and save harmless the party of the first
part from all costs, damages, or loss, by reason of any failure to
fulfill said obligations, and by reason of any claim that may be made
for any neglect, accident, or default happening upon or in connec-
tion with said road or other property of the party of the first part,
and from any claims, damages, actions, or judgments arising from
the maintenance and operation of said railroad and other property
during the continuance of this agreement." According to this stip-
ulation, the liability of the Central Vermont R'lilroad Company, in
the operation of the Ogdensburgh & Lake Champlain Railroad under
this lease, was its own liability, to be taken care of by itself, and
not in any way to be made chargeable upon any of the gross earnings
of the Ogdensburgh & Lake Champlain Railroad. 1'herefore none
of these liabilities, as mentioned in the report of the receivers, can in
any way become chargeable upon the net earnings in question, and
they cannot stand in the way of the payment of these net earnings
over to the bondholders according to the provisions of the lease.
It has been made known that the trustees, Averell and Fish, have

commenced suit to foreclose this mortgage in the United States
circuit court for the Northern district of New York, and that these
receivers here were appointed receivers there of the Ogdensburgh
& Lake Champlain Railroad Company; and that, notwithstanding
they were under orders here, on the petition of the bondholders, to
set apart these net earnings of that railroad until further order, they
were there ordered to set apart these net earnings after November
1st, there, and deposit them for the benefit of the bondholders, thus
leaving them under the arder of each court to deposit the same net
earnings in different places. Claims for operating expenses, which
had accrued during the time they were to deposit the net earnings
under the orders of this court, were not vouched and paid until
within the time during which they were to deposit the net earnings
in the other place, under the orders of that court, to the amount of
about $25,000; and, as there are other unvouched claims arising
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in the course of business, .amounting to about 40 per cent. of
$22,000, and still other claims and expenses to some amounts which
may be cbargeable upon these net earnings, it is deemed proper that
enough of these net earnings should be retained here for the payment
of whatever may be allowed upon these claims as chargeable upon
them. In view of the whole, it seems safe that $10'5,000 of these
Det earnings should be paid over to the bondholders according to the
provisions of the lease, to apply OIl the debt for which their mortgage
is being foreclosed, and that the balance be retained in this court
Although it now seems clear that no part of these first-mentioned
claims can ever become chargeable upon these funds, still, in this
summary order, it seems proper to provide that, in case any part of
the sum so to be paid over shall by any possibility be needed by the
receivers to discharge any of these claims upon those net earnings,
by paying over this sum of $105,000 the receivers shall stand sub-
rogated to the rights of the bondholders, to whom they are paid
under the mortgage, as it may be foreclosed, so far as may be neces-
sary to indemnify them for any sums that may become chargeable
thereupon. This reduces the remainder of these net earnings to so
small an amount that it seems safe that it be paid over to the
receivers to be held by them, but in a separate account from which
such further sum as may belong to the bondholders may be paid,
subject, however, to the payment of the interest thereon at 5 per
cent., in case the funds are used for the purposes of the general
receivership; and, if so used, they are to be chargeable as a debt of
the receivers upon such funds. Ordered accordingly.

AME'RIOAN LOAN & '.rRUST CO. v. SOUTH ATLANTIC & O. R. 00
(Circuit Court, W. D. Virginia. July 22, 1896.)

RECEIVERS-ATTORNEY'S FEES.
Fees earned by attorneys under a contract with a receiver of a state

court are not chargeable as a prior lien on the property when In the hands
of a receiver appointed by a federal court In an entirely independent SUit,
and cannot be allowed, even among the claims of general creditors, unless
they have been ascertained and allowed by the state court.

Blair & Blair, Geo. H. Towle, and A. H. Blanchard, for claimants.
R. A. Ayres and J. B. Richmond, for defendant.

PAUL, District Judge. This cause was referred to a master to
take an account of the assets of the defendant corporation, its lia-
bilities, and the claims of creditors, and their priorities. F. S. Blair,
George H. Towle, and A. H. Blanchard, attorneys at law, filed claims
before the master (Blair and Towle for $5,000 each, and Blanchard
for $3,000), claiming the same to be due them as attorney's fees,
and that they have priority over the liens of the mortgage bond-
holders, and asking that they be allowed and taxed as part of the
costs in this suit. The master in his report declines to fix the
status of these claims, but refers the question to the court. The
evidence shows that on the 6th day of August, 1890, these claimants,


