58 &1 FEDERAL RREPORTER.

they both become vested in the same person, the dominant tenement
becomes extinguished. But when the possessor of the dominant ten-
" ement ousts the owner of the servient tenement, and himself assumes
exclusive use and enjoyment of the land, which was subjeet to the
servitude, the servitude is extinguished. See Gould, Waters, § 313,
and cases cited. The demurrer is overruled.

~COMLY v. BUCHANAN.
(Circult Court, B. D. Pennsylvania. January 15, 1897.)

1. Equiry—PETITION TO VACATE DECREE—LACHES.

A petitlon to vacate a decree should be made at the earliest practicable
moment. Where the party against whom the decree has been made fails,
without cause, to file his petition to vacate it until three months after its
entry and the ‘service of an injunction upon him, and a month after the
service of notice of a motion of attachment for contempt for disobedience
of the injunction, he Is guilty of such laches as will debar him from relief
even though his case be otherwise meritorious.

2, BAME—INJUNCTION.

An injunction against the leasing of houses in the construction of which
a patented invention had been unlawfully used, modified to permit the leas-
Ing of the houses upon entering security to pay any sum which might be
awarded complainant either on the basis of damages or ot profits or both.

8. BAME—ATTACHMENT FOR DISKEGARDING INJUNCTION.

Where, upon an application for an attachment for violation of an injunc-
tion, it appeared that complainant had suffered no substantial injury there-
from, and that respondent’s action was not willful, but due to ignorance,
respondent was only required to pay the costs arising from the application.

Complainant brought a bill in equity against the respondent for
infringement of a patent reissue No. 11,304, dated February 7, 1893,
relative to the construction of dwelling houses.

Respondent filed an answer setting up prior use and other defenses and the
cause was put at issue on August 3, 18904, The ordinary rule upon respondent
to close his testimony was taken Marech 25, 1895, but respondent, although
the time was repeatedly extended, failed to offer any evidence. His original
counsel thereupon withdrew from the case, and, after argument, at which
respondent was not represented by counsel, a decree sustaining the validity
of the patent and awarding an injunction and an acounting was made on De-
cember 9, 1895. The injunction issued on December 11, 1895, and was served
on the following day. Respondent thereafter, in disregard of the injunction,
granted leases of certain houses owned by him in which the patented construc-
tion was used. On February 11, 1896, on motion of complainant an order was
granted on respondent to show cause why an attachment should not be issued
against him for violation of the injunction. On March 10, 1896, respondent
filed a petition to vacate the decree and injunction and for a rehearing, and also
g number of affidavits upon the rule for an attachment. The petition set out
that respondent, although engaged in a large business, was uneducated and ig-
norant of the effect of legal proceedings, and that his disregard of the in-
junction was due to this ignorance; that he had a good defense on the merits
as set out in his answer, but that in consequence of injuries received from an
accident and of subsequent illnesses he had been wholly unfit to attend to busi-
ness; and that his failure to produce his evidence was due to these causes.
The petition prayed an opportunity to put in the evidence on the merits. The
affidavits on the motion for attachment were to the effect that the respondent
was mentally irresponsible and incapable of attending to business affairs during
1894 and 1895.
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Both applications were referred to Francis T. Chambers, Esq., as master.
His reports were filed September 4, 1896. As to the petition to vacate the
decree he found that the respondent had suffered from no mental impairment
since December 1, 1895; that none of the defenses were set out in the petition
as newly discovered or as not available before the entering of the decree;
that respondent had delayed filing his petition to vacate the decree from De-
cember 12, 1895, to March 10, 1896, without any cause and had not contem-
plated filing it until after notice of the motion for attachment; that the igno-
rance he pleaded could not avail him because he stated in his affidavit that
all his actions since the filing of the decree had been under the advice of coun-
sel; that if the application had been made at the time the decree was en-
tered petitioner would have been entitled to the relief prayed, but that the de-
fense on the merits could be made in another suit then pending upon the same
patent, and that as the petitioner was in contempt in the present proceeding
he should not be granted relief at least until purged of his contempt. As to the
attachment proceedings, the master found that the violation of the injunction
which formed the basis of the application consisted in granting leases of houses
containing the patent construction in January and February, 1896; that at
that time the respondent was not mentally incapacitated however much he
might have been theretofore, and that as he had testified that his action during
that period was under the advice of counsel, he must he held guilty of a de-
liberate contempt, no matter how ignorant he might be of the effect of legal
proceedings; and that the attachment should therefore issue.

Exceptions were filed to each report by respondent but were dismissed by
the court in the opinions of January 15, 1897.

Respondent, following the intimation contained In these opinions, thereupon
filed a petition for such a modification of the injunction as would allow him
to lease the houses affected by the injunction, upon his giving security for
damages and costs. Upon this petition the order of January 22, 1897, was
made.

Horace Pettit, George Harding, and George J. Harding, for com-
plainant.
Jerome Carty, for defendant.

BUTLER, District Judge. The master has found the defendant
guilty of violating the injunction; and I think the finding is right.
I believe however that his guilt resulted from misinterpretation of
the decree rather than a wiliful disregard of it. He is not an in-
telligent man and might readily have misunderstood the effect of
the court’s order. I am satisfied that he did not act under the di-
rection of counsel in this respect, though it might be implied from
the general statements in his testimony that he did. The plaintiff
suffers no substantial injury from his conduct in renting the house.
Indeed it might possibly have been wise to allow him thus to rent
all the houses in question, instead of requiring them to be kept un-
occupied (or money to be expended in their alteration), and to com-
pensate the plaintiff in profits for such use of them. For the rents
that have been obtained or that may be obtained from the lease or
leases heretofore entered into the defendant may be held accountable
in the final decree. Of course he must abstain from such use of the
houses hereafter, unless the court should see proper to amend the
injunction upon application made for that purpose. The defend-
ant will be sufficiently punished for his violation of the injunction
heretofore by a requirement to pay the costs of this reference, and
he will be required to pay accordingly.

An order to this effect may be entered.
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(January 22, 1897.)
Before DALLAS, Circuit Judge, and BUTLER, District Judge.

PER CURIAM. The defendant’s petition for modification of the
injunction issued upon December 11, 1895, has been considered. We
think that, under the peculiar circumstances of this case, he should
be relieved from the injunction so far as the houses referred to in
said petition, being 28 in number, are concerned, but only to the ex-
tent of permitting him to lease those houses upon entering security
to be approved by a judge of the court in the sum of $3,000 for pay-
ment of any sum which may hereafter be awarded to the complain-
ant with respect to the said houses either upon the basis of dam-
ages or of profits or both; and it is so ordered.

f ]

GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO.
' (Cireuit Court, D, Vermont. May 22, 1897.)

INS0LVENT RATLROAD COMPANIES—LEASED RoADS—RECEIVERSHIP—FUNDS.

By a covenant in a railroad lease, the lessee company assumed all obliga-
tions of the lessor incurred as common carriers, warehousemen, or other-
wise, and agreed to indemnify it for all costs, damages, or losses arising
from its failure to perform such obligations, or from negligence, accident,
or default, and for claims, damages, judgments, or actions arising from the
maintenance of the leased road. Held, that net earnings of the leased roaqd,
accruing in; the hands of receivers of both companies, were not chargeable
with judgments obtained during the receivership, for losses sustained on
that road prior to the appointment of receivers, but such earnings must go
to the bondholders under other provisions of the lease, -

Wager Swayne, for petitioner.
Benjamin F. Fifield and Charles M. Wilds, for receivers.

WHEELER, District Judge. Since the petition of Charles Par-
sons, intervener in this cause, was heard, an additional report has .
been made by the receivers as to claims alleged to be chargeable
upon the net earnings in question: 78 Fed. 690. This report shows
several cases in which judgments have been recovered during the
receivership against the Central Vermont Railroad Company for
losses on the Ogdensburgh & Lake Cha,mplam Railroad Company,
occurring before the appointment of receivers, and several others of
large amounts still pending for like losses, and also for damages
occasioned by the operation of that railroad under the lease from
that company to the Central Vermont Railroad Company. These
cases are, in aggregate amount, large enough to cover the whole of
the fund in question, and, if they could be chargeable upon this fund,
the whole of it should be retained till the claims are disposed of.
The lease provides, however (article 5):

“That all the gross earnings, income, and receipts of and from the business,
{raffic, and rents of said railroad and other property, and referred to in art. 2
of this agreement, shall in each year and annually, during the continuance ot
this agreement, be applied and disposed of by the party of the second part as
follows: First, ® * # the other expenses of the maintenance, operation,



