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ing, Loan & Investment Society is not a trading or manufacturing
corporation, that building and loan associations are essentially cor-
porate partnerships, and that the officers thereof have no more au-
thority to bind them by negotiable paper than has a member of a
nontrading partnership to make such paper in the firm name. Nu-
merous authorities are cited in support of these propositions. Of
the English cases referred to it is enough to observe that they proceed
upon the theory that a corporation, without special authority, express
or implied, cannot make, accept, draw, or indorse bills or notes.
That is not the American rule. The only American cases cited, which
need be mentioned, are State v. Oberlin Building & Loan Assn 35
Ohio 8t. 263, and Christian’s Appeal, 102 Pa. St. 184, These cases
are not in point. In the first, the procedure was by quo warranto
against the society for an abuse of its powers, and involved no question
of the validity of a corporate obligation in the hands of an innocent
purchaser. The Pennsylvania case had reference to the rights of the
members in the distribution of the assets of an insolvent company,
and contains nothing which can be regarded as bearing upon the
question now under consideration. See Davis v. Building Union, 32
Md. 285.

It follows that the decree below must be reversed, and, accordmgly,
it is ordered that the decree entered be set aside, and a decree given
for the interveners for the amount of the acceptance, with interest.
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BROWN et af, v. REED MANUFG CO.
(Circuit Court, N, D, New York. June 5, 1897.)

1. PATENTS—CONSTRUCTION OF CLAIMS—INFRINGEMENT.

A claim for a pan or other vessel having its perpendicular sides provided
with a “continuous loop” to form “continucus parallel flanges” and an in-
termediate “continuous zinc plate’* 1s infringed by a vessel made of two
tin plates and two zinc strips, soldered together, because the vessel I8 too
large to be made convenient]y of one plece.

9, SaME—IMPROVED Pans.

The Brown patent, No, 480,555, for an improved pan or other vessel, con-

strued, and held valid and 1nfr1nged .

" This was a suit in equity by. Tristam D Brown :and others against
the Reed Manufacturmg Company for alleged infringement of a pat-
ent relating to pans and. other vessels. On final hearing.

-F. H. Hamlin, A C. Paul C. G. Hawley, and C. H. Duell for
complamants :

George B. Selden, for defendant.

OCOXE, Dlstrlct Judge: The character of the invention of the
Brown patent No. 480, 555 is’ Suﬁl(‘néntly indicated by the claim. The
claim is:

“Ag an lmproved article of manufacture, a pan or other vessel having its

perpendicular sides provided’ with a continuous loop or made full and bent to
form continuous parallel flanges or creased. edges all in one perpendicular piece,
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and an intermedlate continuous zinc plate or strip in sald groove or recess,
and having its edges secured by sald flanged or creased edges, whereby It is
held rigid in said groove or recess, substantially as set forth.”

As intimated at the argument I have no doubt whatever. on the
question of infringement. The defendant’s device is almost an ex-
act reproduction of the structure of the patent, the only difference
being that the defendant’s wash boiler is made of two tin plates
and two strips of zine. This is so because the vessel is too large to
be made conveniently of one piece of tin. 'When joined together to
form the boiler, these plates have a continuous groove which holds
a continuous zine strip. It is wholly immaterial that at one time
these parts were separate. ‘When united to make the boiler they
form a continuous piece without break er interruption. If the ex-
ceedingly narrow construction of the defendant be adopted no strue-
ture would be within the claim unless composed of one piece with-
out joint of any kind. An infringer would only need to show that
the sides of his vessel were at one time disunited, to escape. There
is nothing in the prior art or in the patent which requires such a
construction. Not only would it eviscerate the claim, but it would
lead to the absurd result that a tin cup would infringe, whereas a
tin- boiler, too large to be made of one piece, but constructed upon
precisely similar prineiples, would escape infringement.

It seems clear beyond question that the defendant’s strip is “con-
tinnous” in a mechanical and an electrical sense and also accord-
ing to the ordinary dictionary meaning of the word. Many pieces
of twine may be tied together to form a continuous kite string, many
different breadths may be united to form a continuous carpet and
surely two pieces of zinc may be soldered together to form a con-
tinuous strip. The patentee probably used the word “continuous”
to distinguish his invention from prior patents where separate zine
disks wholly disconnected from each other were used.

Upon the question of patentability it is unnecessary to review the
prior patents introduced by the defendant, as none of them shows the
construction of the Brown patent. That the device of the claim is
superior to anything in the prior art, and obviates many of the
difficulties then existing, is clearly established. If there were any
doubt on this sub;ect -the course of the defendant has removed it.
The defendant is the owner of the Reed patent, No. 434,464, which
covers an anti-rust pail having a strip of zinc extendmg across its
bottom and up its sides. -But the defendant makes the Brown and not
the Reed vessel. , At the argument it was asserted that there was no
advantage in. Brown s location of the zine, and that the strip could as
well run vertically as longitudinally. The defendant’s counsel was
asked by the court why, if this were so, the defendant did not use the
vertlcéil s’mp" He answered that he thought it could and would do
0, but was not then prepared to give a definite answer. The com-
plalnants counsel, stated that they wished nothing more than the
protection of their continueus zinc strip construction, and offered the
defendant a fair decree waiving all claims for profits and damages.
After due deliberation and consultation with the defendant’s officers
this offer was refused.
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The conclusion cannot be resisted that the defendant agrees with
the complainants as to the value of the invention, and clings to it
with all this pertinacity because the Reed structure cannot compete
with 1t in the market. Decree for complainants,

MANHATTAN TRUST CO. v. SIOUX CITY & N. R. CO. (DUBUQUE
& 8. C. R. 0O. et al.,, Interveners).

(Circuit Court, N. D. Iowa, W. D. June 1, 1897.)

RAII,.IraOAD RECEIVERS—RESPONSIBILITY UNDER PRIOR CONTRACTS—CROSSING OF
RACKS.

The 8. Ry. Co. and the D. Ry. Co. entered into a contract by which the
latter granted to the former the right to cross its tracks, and the 8. Co.
agreed, as a condition of the grant, that if the statutes of Iowa, in which
state the lines were situated, should be so amended as to permit trains of
intersecting railroads to cross each other’s tracks without stopping when
a safe system of interlocking switches had been constructed, the 8. Ry.
Co. would construet and maintain such a system at its own expense. The
contract was duly executed, but not recorded. After the crossing had been
built, the 8. Ry. Co. mortgaged its road to secure an issue of bonds, and
subsequently the road was placed in the hands of receivers under fore-
closure of the mortgage. The statutes of Iowa were amended so as to
permit trains to cross the tracks of other railroads without stopping where
a safe systém of interlocking switches existed, and the D, Ry. Co. and its
lessee applied to the court to require the receivers to put in such a system.
The statutes of Iowa provide that one railroad may obtain the right to
cross another’s track without its consent, and also that upon application
to a court a system of switches at a crossing may be ordered put in, and
the cost equitably apportioned among the several roads. Held, that the
bondholders, who were equitably the real owners of the 8. road, were not
bound by the contract to put in and maintain switches, either as running
with the land, or on the theory of a vendor’s lien or of a condition of a
grant, and that the court would not be justified in compelling the receivers
to carry out such contract, and in throwing the whole expense of the con-
struction and maintenance of the switch system on the bondholders, or
those who might succeed to their rights.

Duncombe & Kenyon and Marsh & Henderson, for interveners.

Strong & Cadwalader and Mr. Wickersham, for Manhattan
Trust Co.

Wright & Hubbard, for receivers of Sioux City & Northern R. Co.

SHIRAS, District Judge. From the record in this case, it appears
that during the year 1889 the Sioux City & Northern Railroad Com-
pany was engaged in the construction of its line of railway extending
from Garretson, in the state of South Dakota, to Sioux City, Towa;
that this line, as located, intersects and crosses the line of railway
owned by the Dubuque & Sioux City Railroad Company at or near
the town of Hinton, in Plymouth: county, Iowa,—the line owned by
the Dubuque & Sioux City Company extending from Dubuque to
Sioux City, and having been built and in operation for 20 years or
more; that on the 2d day of December, 1889, the Dubuque & Sioux
City Railroad Company, as party of the first part, entered into a writ-
ten’ contract with the Sioux City & Northern Railroad Company,
party of the second part, to the effect:
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“That the party of the first part, for and in consideration of the sum of one
dollar to it in hand paid by the party of the second part, the receipt whereof
is hereby acknowledged, and in further consideration of the covenants of the
party of the second part herein contained, hath granted, and by these presents
doth grant, unto the party of the second part, upon the conditions and with the
reservations hereinafter set forth, the right to lay down, maintain, and operate
a. single-track railway, of standard gauge, over and across the right of way and
main track of the party of the first part, at a point in the northeast quarter of
section four, township ninety north, range forty-six west of the fourth p. m,,
in Plymouth county, in the state of Iowa, at which point a crossing is marked
and shown on the plat hereto attached and made a part hereof, subject always
to the observance and performance by the party of the second part of all and
singular the following conditions, covenants, and agreements to be by it ob-
served, kept, and performed. * * * (5) It is a further condition of the afore-
said grant, and the party of the second part also agrees, that if at any time
the laws of the state of Iowa shall not require the trains and engines of railroad
companies crossing each other at grade to stop at such crossing, in case the
same shall be protected by a system of interlocking and automatic signals, or
by other works, fixtures, and machinery, for the purpose of rendering it safe
for engines and trains to pass over such crossing without stopping, then and in
every such case it, the party of the second part, shall and will, when and as
required so to do by the party of the first part, but at its own cost and expense,
and subject to the approval of the party of the first part and the proper officers
of the state of Iowa, furnish, erect, and at all times thereafter maintain and
operate, at the crossing hereinabove granted to it, all the works, fixtures, and
machinery necessary and requisite for the purposes aforesaid.”

This contract was duly signed and executed by the parties thereto,
but was not recorded in the recorder’s office of Plymouth county.

It further appears that on the 3d day of December, 1889, in pur-
suance of the right granted it by the contract just recited, the Sioux
City & Northern Company constructed its track across the right of
way and track of the Dubuque & Sioux City Company at the point
named, and completed the laying of its track into Sioux City about
January 14, 1890. It also appears that a trust deed, in the nature of
a mortgage, was executed by the Sioux City & Northern Company to
the Manhattan Trust Company, as trustee, covering the right of way,
track, rolling stock, and other property of the company, and being
given to secure the coupon bonds issued by the company under the
terms of the trust deed; the deed bearing date of January 1, 1890,
but which was not signed and acknowledged by the grantor until
January 28, 1890. It further appears that on the 5th of October,
1893, Warwick Hough and Samuel J. Beals were appointed by the
court receivers of the Sioux City & Northern Railroad Company by
an order granted in the present case, and have been since that date,
and are now, in possession of the railway line and its appurtenances,
It further appears that in December, 1889, and for years previous
thereto, the statutes of Towa required all trains upon lines of railway
in the state which intersected or covered other railway lines upon the
same level to be brought to a full stop at a distance of not less than
200 nor more than 800 feet from the crossing. MeClain's Code Towa,
§ 2005. But under date of March 19, 1894, the general assembly of
the state passed an act, the first section of which is as follows:

“That when, and in case two or more railroads crossing each other at a com-
mon grade, or any railroad crossing a stream by swing or draw bridge, shall

equip such crossing or bridge with an interlocking switch system, or other
suitable safety device, rendering it safe for engines or trains to pass over such
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crossings or bridge without stopping, and If such interlocking switch system,
or other safety devices, shall be approved by the railroad commissioners, then
and in that case, it is hereby made lawful for the engines and trains of such
railroad or railroads to pass over such crossings or bridge without stopping,
any law or the provisions of any law now in force to the contrary notwith-
standing; and all such other provisions of law contrary thereto are hereby
declared not to be applicable in such case.”

The Dubuque & Sioux City Company and the Illinois Central Rail-
road Company. which is now operating the line of railway from Du-
buque to Sioux City, and which is intersected by the line of the Sioux
City & Northern Company, having obtained leave to intervene in
this case, have filed a bill in which they seek, in effect, a decree of
specific performance of the contract requiring the construction of
an interlocking system at Hinton Crossing; claiming that, as the
general assembly of the state of Towa has now provided that when
such a system is put in at a crossing the provisions of the statute
requiring all trains to stop before reaching the crossing are no longer
applicable, the interveners are entitled to demand the putting in
of such a system, under the terms of the fifth condition found in the
contract of December 2, 1889. In support of this bill, in addition
to the facts already recited, evidence has been introduced showing
that the crossing at Hinton is used by the Illinois Central Railroad
Company as lessee of the line owned by the Dubuque & Sioux City,
by the Chicago, St. Paul, Minneapolis & Omaha Railway, and by
the Sioux City & Northern, operated by the receivers of this court,
and that the number of trains passing over the crossing daily is from
22 to 26, varying somewhat with the season of the year, of which
number from 4 to 6 are trains of the Sioux City & Northern Com-
pany. It is also shown in the evidence that the estimated cost of
stopping average trains at crossings is from 70 to 80 cents for freight
trains, and somewhat less for passenger trains. The interveners
have also filed with the petition a sketch or plan showing the char-
acter of the interlocking system which they desire to have put in
at the crossing in question, and have introduced evidence showing
that the estimated cost thereof would be about $4,400, and that to
maintain and operate the same would cost about $100 per month.
It may be further stated that in the act of the general assembly of
the state of Towa of March 19, 1894, in addition to the section al-
ready quoted therefrom, it is further enacted that any company,
whose line intersects at a common grade with that of another, may
apply by petition to the district court of the county wherein such
crossing is located for an order directing the putting in of such a
device; and the act provides for the mode of hearing upon such pe-
tition, and, in case the order is granted, provides for a proper ap-
portionment of the costs of putting in and operating the system. In
the present case, however, the interveners do not base the applica-
tion upon these remedial sections of the statute, but rely upon the
contract of December 2, 1889, as the basis of the right asserted.
From the facts developed in the evidence and in the record of this
case, it is apparent that the real contest is between the interveners
and the trust company, as the representative of the mortgage bond-
holders. The record embraces a bill brought by the trust company
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for the purpose of foreclosing the trust deed upon the property of
the Sioux City & Northern Railroad Company, and it is clear that
sooner or later a decree of foreclosure will be entered for the sale
of the property. There is no reasonable foundation for assuming that
the property will again pass under the control or into the possession
of the Sioux City & Northern Company. The court, through the re-
ceivers, is now holding the property for the benefit of the creditors
of the company; and, under the facts appearing of record, it is man-
ifest that the creditors are the real parties in interest touching all
matters affecting the mortgaged property, although as yet the title
of the railway company therein has not been cut off by a decree and
sale. In the prayer in the intervening petition it is asked that the
receivers of this court be directed to put in the locking system and
device; and it is clear, beyond question, that, if the prayer be grant-
ed, the cost of putting in the system must come out of the funds in
which the bondholders are directly interested. Not only so, but, if
the court should grant the relief sought by the interveners, it would
entail upon the bondholders the duty of maintaining the locking sys-
tem in the future; and therefore it is that the question must be
viewed as one wherein the bondholders, represented by the trust
company, are the parties interested adversely to the interveners.
The question, therefore, is whether a court of equity is justified in
enforcing against the trustee as the representative of the bondhold-
ers—the latter being equitably the real owners of the mortgaged
property—the contract with regard to the putting in and maintain-
ing a locking system at Hinton Crossing, when it is apparent that
the cost thereof must fall upon the bondholders. There is nothing
appearing in the record which shows that the trustee or the bond-
holders, when the mortgage was executed and delivered, had any
knowledge of the contract in question, and it is difficult to see upon
what theory the contract can be enforced against them. If the
claim is that the conditions in the contract are covenants running
with the land, or affecting it as realty, then, to charge the trustee
with knowledge, the contract should have been recorded; for the
statute of Towa expressly declares that no instrument affecting real
estate is of any validity against subsequent purchasers for value
without notice, unless the same is duly recorded in the county where-
in the land lies, and it is settled that a mortgagee is a subsequent
purchaser, within the meaning of the statute. Seevers v. Delash-
mutt, 11 Towa, 174; Hewitt v. Rankin, 41 Yowa, 35. If the con-
tention is that the agreement to put in an interlocking system must
be deemed to constitute part of the consideration which the Sioux
City & Northern Company paid for the right to cross and use the
right of way belonging to the Dubuque & Sioux City Company, and
that the latter can enforce a vendor’s lien therefor, then the diffi-
culty is that section 1940 of the Code of Iowa endaects that:

“No vendor’s lien for unpaid purchase money, shall be recognized or enforced
in any court of equity after a conveyance by the vendor, unless such lien is
reserved by conveyance, mortgage or other instrument duly acknowledged and
recorded.”
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In the case at bar the vendee is the Sioux City & Northern Com-
pany, and after the lien and right in favor of the Dubuque & Sioux
City Company had been created by the agreement of December 2,
1889, and after the vendee therein had entered into possession of
the rights created by that contract, the deed of trust, which is a
conveyance and mortgage, within the meaning of the statute, was
executed to the trustee, which defeats the right to enforce a lien
for the purchase price, assuming that the agreement to put in an
interlocking system can be deemed.in equity to be part of the pur-
chase price of the right and interest conveyed to the Sioux City &
Northern Company. It must therefore be held, under the facts of
this case, that when the trust deed was executed to the trustee the
title and interest conveyed thereby passed to the trustee free from any
lien, charge, or equity created by the conditions contained in the
written contract of December 2, 1889; it appearing in the evidence
that when the trust deed was executed and delivered to the trustee,
in January, 1890, the named contract had not been recorded as re-
quired by the statute of Iowa, and the trust company had no actual
notice of the existence of the contract, nor of any facts putting it
on inquiry with regard to any right or equity existing in favor of
the Dubnque & Sioux City or Illinois Central Company. All that
can be claimed on behalf of the interveners is that the Sioux City
& Northern Company is bound by the conaitions of the contract to
put in an interlocking system at Hinton Crossing, but there is no
ground upon which it can be held that the conditions of this con-
tract are binding upon the mortgage bondholders represented by the
trust company. Are there any equitable grounds upon which a spe-
cific performance of the contract. can be rightfully decreed in the
case, it being apparent to the court that the burden thereof must
fall upon the mortgage bondholders, who are, in equity, in case of
an insolvent railway company, deemed to be the real owners of the
mortgaged property? If it be urged that the putting in and main-
tenance of an interlocking system at Hinton Crossing would result
in a saving of time and money to the companies running trains over
the lines of railway intersecting at that point, it can be replied that
under the statute of Iowa now in force, and adopted March 19, 1894,
a proceeding in equity can be brought, wherein it can be ascertained
whether need exists for putting in such a system, and, if ordered,
the cost of putting in and maintaining the same can be properly and
equitably apportioned among the several railway companies using
the crossing. It is apparent that the interveners are seeking to com-
pel the putting in and maintenance of the interlocking system at
Hin'ton under the contract of December 2, 1889, rather than under
the terms of the Towa statute, for the reason that, if the contract
can be enforced, the cost of putting in the system and maintaining
it in the future can be placed upon those who are now or may be-
come the owners of the Sioux City & Northern Line of railway,
whereas, if the application be made under the statute, then the cost
of putting in and maintaining the system can be equitably appor-
tioned; and thus it is made to appear that, in effect, the purpose of
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the present intervening bill is to cast the burden of putting in and
maintaining the system in the future upon the mortgage bondholders
of the Sioux City & Northern Company. To place the burden of
paymg the entire cost of putting in and maintaining the interlock-
ing system upon the mortgagees, it must be held that they are bound
by the terms and conditions of the written contract between the
railway companies, and, as already pointed out, there seems to be
no foundation for so holding. It is urged with much confidence, on
part of the interveners, that the right of the Sioux City & Northern
Company and its assigns to contruct and operate its line across the
right of way of the Dubuque & Sioux City Company is derived from
the grant made in the contract of December 2, 1889, and that all
parties who rely upon this grant, and enjoy its benefits, must be held
bound by all the conditions which formed part of the consideration
moving the Dubuque & Sioux City Company to grant the right of
crossing to the Sioux City & Northern Company. If it were true
that the right to cross the line of the Dubuque & Sioux City Company
depended solely upon the grant and contract in question, then there
would be much force in the argument, but such is not the fact. Sec-
tion 1933, McClain’s Code Iowa, was in force in 1889, and it declared
that “any such corporation may construct and carry 1ts railway
across, over or under any railway, canal, or water course.” When,
therefore, the Sioux City & Northern Company constructed its line,
in 1889, across that of the Dubuque & Sioux City, it had the right
so to do without obtaining any grant from the latter company; and
the receivers now operating the road, and any néw company which
may succeed to the ownership of the property under a forrclosure
sale, as the representative of the present bondholders, have now, and
will continue to have, the right to use the crossing under the author-
ity given in the statute, and the court cannot impose, as a condition
to such continued use, the burden of paying the entire cost of put-
ting in and operating an interlocking system. For these reasons it
must be held that the court is not justified in granting a decree com-
pelling the receiver to carry out and perform the conditions of the
contract of December 2, 1889, it not appearing that the conditions
thereof are binding upon the trust company as the representatlves
of the mortgage bondholders; it being open to the interveners, in
case the facts are such as’ to justify and require the putting in and
operating an interlocking system at Hinton crossing, to make ap-
plication therefor under the provisions of the act of the general as-
sembly of the state of Towa adopted March 19, 1894,

BROWN et al. v. UNITED STATES.
- (Circuit Court, B, D. Virginia. June 8, 1897.)

EMiNExT DoMAIN—RIVER IMPROVEMENTS—TARING OF SUBMERGED LANDS,
‘When the government for the purpose of improving the navigation of a
river, takes possession of submerged land which is in the use and posses-
sion of" a citizen, under a right derived from the state, it takes private
property for a public use, and must compensate the owner therefor.



