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be adjudged between the bank and the depositors. It cannot fall upon the holder
of the bonds.”

This case further holds that the collecting agent is limited by law
to receive for the debt of his principal only that which the law de-
clares to be legal tender, or which, by the consensus of the business
world, is considered and treated as money. It would be more than a
pleasure to me, personally, if the facts and law of this case permitted
me, to follow my sympathies, and relieve this complainant of the
hardship of having to pay this money over again, provided she fails
to collect it from the bank. But I must follow where the evidence and
the law direct. It results that the issues on complainant’s bill are
found for the defendant, and the prayer of defendant in its cross bill
is granted. Decree accordingly.

MUTUAL BEN. LIFE INS. CO. OF NEWAREK, N. T, v. MILES et alL
(Circuit Court, W. D. Missouri, C. D. May 26, 1897.)

PRINCIPAL AND AGENT—EXISTENCE OF AGENCY—PAYMENTS TO ASSUMED AGENT.
In 1887, defendants, through one T. as their agent, borrowed $3,000 of
plaintiff, and gave a note therefor, payable at their residence, in Missouri,
in five years, and secured by mortgage. In 1892 the loan was extended for
five years, and, in consideration thereof, made payable at plaintiff’'s office,
in New Jersey. In 1894 defendants applied to T. to have him secure a re-
lease of part of the mortgaged land, which defendants had sold, on payment
of $1,000. Plaintift informed T, that it would not release the land, but, if
the title were satisfactory, it would accept payment of the $3,000 loan and
make a new loan of $2,000 to defendants on the unsold land. Defendants
then delivered to T. a check for $1,000, drawn to the order of a bank of
which T, was cashier, and a new mortgage for $2,000, for which T. re-
ceipted as cashier of the bank. Plaintiff did not release the $3,000 mort-
gage, and knew nothing of these transactions till T. absconded, some time
later, when the $2,000 mortgage was found in the bank. Held, that the
$1,000 was not paid to plaintiff, in fact or in law, and plaintiff was not bound
to credit the same on its mortgage.

G. W. Barnett, for complainant.
Montgomery & Montgomery, for defendants.

PHILIPS, District Judge. On the 1st day of July, 1887, the de-
fendants borrowed of the complainant the sum of $3,000, for which
they executed to complainant their promissory note, payable five
years after date, with 6 per cent. interest per annum, payable semi-
annually on the 1st days of January and July in each year. To se-
cure the payment of this note, they executed a deed of mortgage on
certain real estate, consisting of three lots in the city of Sedalia, Mo.
This loan was effected by defendants through one James C. Thomp-
son, by sending in their application to the complainant company,
containing the usual provisions that they constituted said Thompson
their agent therefor. By the terms of the note, the same was made
payable at the First National Bank of Sedalia, Mo., with exchange on
New York City. On the 1st day of July, 18932, on the application of
defendants, this loan was extended by an agreement in writing for
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an additional period of five years from July 1, 1892, This agree-
ment provided, inter alia, that in consideration of the extension both
principal and interest should be paid, when due, at complainant’s

office in Newark, N. J. The lots in question belonged to the defend-
ant Mary T. M]les the wife of co-defendant, John R. Miles, who acted
in these transactions as agent for his Wife. On or about the 1st
day of March, 1894, the defendants made a contract of sale of one
of said lots and 10 inches off of another thereof to one Drucker, and
applied to said Thompson to have him obtain a release of the property
80 sold to said Drucker from said mortgage deed on the payment of
$1,000 on said $3,000 loan. Thereupon, on the Tth day of March,
1894, Thompson wrote to the treasurer of the complainant, advising it
of defendants’ proposition, and asking their consent thereto; to which
said treasurer made answer, on March 10, 1894, as follows:

“Mr. J. C. Thompson, Sedalia, Mo.—Dear Sir: Your favor of the 7th inst.
is received. In reply, would say that it is contrary to our rules to make re
leases of portions of mortgaged premises. If John R. Miles and wife will pre-
pare and present an application for a new loan of $2,000.00 upon the property
they desire us to retain as security, we will have the same considered, and, if
granted, new loan made and present paid. I should receive some assurances
that the interest will be promptly paid in the future.

i “Yours, truly, Sam’l W. Baldwin, Ass’t Treasurer.”

On the 16th day of March, 1894, Thompson wrote the following let-
ter:

“Samuel W. Baldwin, Esq., Ass’t Treas., Newark, N, J.—Dear 8ir: Referring
to your faver of March 10th, concerning loan to John R. Miles and wife for
$8,000.00, upon which they desire to make payment of $1,000.00, and a reléase
of part of the ground, I now hand you herein new application for a loan of
$2,000.00 upon the ground mentioned in my letter of the 7th inst., which please
submit, and advise me of your decision in the matter,

“Yours, truly, J. C. Thompson.”

On March 21, 1894, the following telegram was sent:

“Mr, J. O, Thompson, Sedalia, Mo.: Miles’ application approved, subject to
title. Edward L. Dobbins, Secretary.”

So far as complainant is concerned, this ig the last heard of the
matiter by it until after the 4th day of May, 1894, at which time the
said First National Bank of Sedalia, Mo., of which Thompson was
cashier, failed, and was placed in the hands of a receiver, and Thomp-
son fled the country to Mexico. The defendant John R. Miles, with-
out more, joined his wife in a deed of trust on the unsold portion of
said lots to the complamant for the sum of $2,000, and drew his check
for the sum of $1,000 in favor of the First Natlonal Bank of Sedalia,
and thereupon the bank passed the same to the credit of the com-
plainant, and absorbed the proceeds thereof in its business. At the
time of the payment of said $1,000 as aforesaid, the following receipt
was given therefor:

“Received of Mrs. Fannie Drucker $1,000.00, to be applied on deed of trust
of Mutual Benefit Life Insurance Company of.' Newark, N. J., as a release of
lot 3 and 10 inches off of the east side of lot 2, in block 57 in Smith & Martin's
Second addition to the city of Sedalia, said deed of trust to be released within

the present month, and is recorded in Book 53, page 444, Records of Pettis
County, Mo.

“[Signed] J. C. Thompson, Cash.”
81 F—-3
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After the failure of the bank and the flight of Thompson, the re-
ceiver in charge of the bank found said $2,000 deed of trust among
papers in the bank.

The: question to be decided is whether or not the said mortgage
for $3, 000 should be canceled and satisfied by complainant, and the
second deed of trust for $2,000 accepted by it. In other words, was
the $1,000 paid to complainant in fact and in law? Because of the
fact that Thompson had obtained the original loan for the defend-
ants, and the application for extension thereof had been made and
obtained through him, the defendants seem to have assumed that he
was the proper person to apply to to effect the release of part of the
mortgaged premises on the payment of the $1,000. It is not contended
seriously, by reason of Thompson’s office in effecting the loan for
defendants, that authority could be implied in him to thereafter col-
lect either the principal or interest on the bond. Englert v. White
(Iowa) 60 N. ' W. 224; Cummings v. Hurd, 49 Mo. App. 147. The
evidence fails to show that Thompson 1nd1v1dually ever made collec-
tion of even the interest on the bond. As in the Ilgenfritz Case
(decided contemporaneously herewith) 81 Fed. 27, the coupons were
sent by the company, indorsed, to the First Natlonal Bank of Sedalia
for collection in the usual course of banking business. The fact that
defendants went to the bank, and paid the interest, and it was for-
warded by Thompson, could give no claim of a colorable holding out
by the company of Thompson as their general agent for the collection
of any money that any debtor might wish to pay on bonds to the
complainant. More than that, the defendants had express notice that
the principal of this bond was not payable at the First National Bank
at the time the $1,000 was paid therein. The original contract ex-
pressed in the bond provided for payment at said bank, but in con-
sideration of the extension of the loan it was changed, and both prin-
cipal and interest thereafter were made payable at the office of com-
plainant in the city of Newark, N. J. The principal not being due
when defendants proposed to make payment thereon, it could only
be done by a conventional rearrangement between the obligors and
the obligee. And especially must the presumption be indulged that no
such alteration of the mortgage bond could be effected whereby any
part of the security could be released, without the express consent of
the mortgagee. The exercise of such plenary power by the local
agent would have been so extraordinary as to excite special wonder
and inquiry of the mortgagors as to the authority of such an agent.
Thompson did not even assume to so act when the defendants applied
to him to effect such release on the payment of the $1,000, This is
rendered absolutely certain by the deposition of defendant John R.
Miles. He states in his deposition that after the sale was made to
Mrs. Drucker he went to see Mr. Thompson, “to know if, by paying
off $1,000, if that would release that place, and take it off that place,
and leave the remaining $2,000 on the home place where we live.
He said he would write immediately to the company, and find out.”
And he further admitted that Thompson showed him the letter re-
ceived from the company, which was evidently the letter of March 10,
1894, This letter advised him that Thompson had no authority to
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act in respect of this particular transaction, unless specially author-
ized thereto by the company. Accordingly, the defendants made out
and sent through Thompson their application for a new loan of $2,000,
which Thompson forwarded in the letter of March 16, 1894, 1In this
letter Thompson asked the treasurer to submit the matter to the com-
pany, and advise him of the decision. To this the secretary of the
company made answer by telegram, saying, “Miles’ application approv-
ed, subject to title,” This was the last ever heard of the matter by
the company until after the collapse of the bank, and Thompson had
fled. No title was submitted to the company, and no deed of trust
nor money was forwarded to them, and no release of the first mort-
gage was given by the company. If the $1,000 is to be regarded, as
defendants claim, as payment on the $3,000 bond, it was not paid
to the company at its office, as the contract of extension expressly
stipulated it should be; and, if Thompson could be regarded as clothed
with authority to receive it, the money was not paid to him, but to
the bank, by check made payable to the bank, and a receipt was taken
therefor from Thompson as cashier of the bank. This was done in
the face of the fact that the authority of the bank to receive either
the principal or interest of the debt had been revoked in considera-
tion of the extension agreement. Thompson never got the money,
but the bank received and appropriated it.

As the facts in the case show that this whole transaction, with the
knowledge of defendants, was made to depend upon the special ar-
rangement, it is useless to discuss the suppositions of defendants re-
specting the scope of Thompson’s agency in effecting the loans of the
company. The money was not paid to him, and there is not the
shadow of authority that the bank had any agency to receive this
money for complainant. The defendants, with a confused identity in
law and fact of Thompson and the bank, elected to leave their money
with the bank, and trust it to account therefor to the complainant.
They thus constituted the bank their agent for this $1,000 payment,
and must look to it for its recovery. Ward v. Smith, 7 Wall. 451.

There is no evidence in this case to warrant the court in finding
that Thompson directed the defendants to draw or have drawn the
check on the bank as a method of payment to Thompson individually.
Ang, if there had been such testimony, as matter of law Thompson
had no authority as a claimed agent of complainant to receive or
accept anything from defendants except money. He had no implied
nor incidental authority to direct a payment to or deposit in the bank,
80 as to bind the principal. When the check was made payable to
the bank, and passed to complainant’s credit therein, the bank was
insolvent in fact, and known to be so by Thompson. The money
could not then be drawn out of the bank on the order of anyone save
that of complainant, if ratified by them. Thompson had no special
or implied authority from complainant to check out its account. It
does seem to me that if such a method of payment should be held to
constitute payment to the absent creditor on a bond then in its pos-
session, and payable by express agreement at its office in New Jer-
sey, the court, instead of enforcing, would unmake, a contract. It
results that the issues are found for complainant, and decree accard-
ingly.
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CONTINENTAL NAT. BANK v. HEILMAN et al,
(Circuit Court, D. Indiana. June 5, 1897.)

1. PRINCIPAL AND AGENT—NOTE SIGNED BY AGENTS INDIVIDUALLY.

M. and H,, who were the agents of the subscribers to a syndicate formed
to buy the securities of two railroads, executed to the . Bank,. through
which the financial operations of the syndicate were carried on, a note for
$100,000, which was headed “M.-H. Syndicate,” and read: “On demand the
undersigned promise to pay * * *, having deposited with sald bank as
collateral security for this or any other liability of to the said bank
* * * gyndicate securities and agreement,”’—signed by M. and H. in
their own names. The loan was entered in the discount book of the bank
as made to the M.-H. Syndicate. A guaranty taken by the bank described
the note as the note of the M.-H. Syndicate, and demands for interest from
time to time were addressed by the bank to the M.-H. Syndicate. Hela,
that the note was the obligation of the syndicate, and not the individual
debt of M. and H.

2. EVIDENCE—WAIVER oF OBJECTIONS—COURT RULES.

Rule 34 of the circuit court for the district of Indiana, requiring the ﬁlmg
of briefs on all motions, demurrers, and exceptions, in default of which they
are waived, does not apply to objections made on the trial to the competency
of evidence contained in a deposition.

8. CoMPETENCY OF WITNESSES—SUIT AGAINST HEIRS—AGENT OF DECEDENT—
FEDERAL (COURTS.

Rev. St. § 858, does not provide for the case covered by the Indiana stat-
ute (Rev. St. 1894, § 508; Rev. St. 1881, § 500) excluding, as against the
heirs or representatives of a decedent, the testimony of one who has acted
as an agent in making or continuing a contract with such decedent, and
such statute is the rule of decision as to the competency of such testimony
in the federal courts.

4, FKDERAL CoURTs—JURISDIOTION—SUIT TO CHARGR HEIRS—LIMITATION oOF

CTIONS.

The federal courts have original and inherent jurisdiction, apart from
any state statutes, to take cognizance of a suit by a creditor to charge heirs,
devisees, and legatees, to the extent of the assets taken by descent or devise,
with ancestral debts, and they are not restricted therein by state statutes
limiting the time for bringing such suits, but the right to maintain such a
suit may be lost by laches, and a failure to proceed within the time limited
by a state statute may be evidence of laches.

5. LacaEs — FAILURE To PRESENT CLAIMB AGAINST DECEDENT 8 EsTATE — DE-
PRECTIATION OF (COLLATERAL.

‘When one who claims to be a creditor of a deceased person neglects for
over three years to present his claim, of which the representatives of the
decedent are ignorant, and in that time collateral securities held for the
claim depreciate from more than its amount to much less, such creditor is
guilty of laches which bars him from proceeding in equity against the heirs
and devisees of the decedent.

A, C. Harris, for complainant.
Gilchrist & De Bruler and Duncan, Smith & Hornbrook, for de-
fendants.

BAKER, District Judge. This is a suit brought by the complain-
ant against the widow and heirs of William Heilman, deceased, to
charge them, as devisees and legatees under the last will of the de-
cedent, with the amount of a promissory note for $100,000, alleged
to have been executed by the decedent and David J. Mackey to the
complainant. The note is as follows:



