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The evidence shows that the interest on the debt of $2,500 was
paid up to the 1st of September, 1892; and as no objection was made
by Voss to such condition, and the presumption being, as Thompson,
in respect of this negotiation, was acting both for Voss and the de-
fendant, that he advised Voss of the receipt of this letter from de-
fendant; and the defendant being thus advised that the debtor had
paid this $1,000 to Thompson for it, it was its duty to have made in-
quiry of Thompson thereafter as to what disposition he had made of
this payment. But it does not appear that it ever corresponded
with Thompson thereafter respecting this matter. Thus Voss, up to
the time of his death, was left to repose upon the reasonable assump-
tion that his $1,000 had been received by defendant, and that his
principal debt had been reduced by that sum. And so was his widow
and heir, the complainant, left to believe and trust, until the flight of
Thompson and his defalcations became known to the public, that her
property was not subject to a repayment of this debt of $1,000. And
as, under the decree which the court will make in this case, the defend-
ant will be accorded the interest, amounting to about $2.50, on said
$1,000, from the 1st day of September, 1892, to the 16th day of Sep-
tember, 1892, the date when defendant said, in its letter, it would
"accept at this time," exact justice will be done between these par-
ties. Decree will accordingly be entered granting the relief prayed
for in the bilL I
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l'AYMENTS TO UNAUTHORIZED AGENT.
In 1885 plaintiff, through one T., obtained from defendant a loan of

$25,000, secured by mortgage. At the maturity thereof the loan was ex-
tended for five years, and, in consideration of the extenSion, was made
payable at defendant's office in New Jersey. As the interest coupons ma-
tured, they were sent to the F. Bank, at plaintiff's residence, In Missouri,
of which bank T. was cashier, and the interest was collected by T. and
remitted to. the defendant. Before the maturity of the extended loan,
plaintiff applied to T. for permission to make a payment in advance of ma-
turity, and, on T.'s assurance that it would be accepted, gave a check to
the F. Bank for $7,000. T. did not remit the money to defendant, nor in-
form it of the payment, but, while collecting interest on the reduced amount
from plaintiff, accounted to defendant as for Interest on the whole amount
of the loan. A similar transaction took place later, when plaintiff paid $5,000
to the bank. Defendant was not informed of the payments till T. ab-
sconded, some time later, and the bank failed. Held, that the payments so
made were not payments to the defendant, and plaintiff was not entitled
to have them credited on the mortgage.

G. W. Barnett, for complainant.
Montgomery & Montgomery, for defendant.

PHILIPS, District Judge. In 1885 the complainant, through James
O. Thompson, of Sedalia, Mo., obtained from the defendant a loan
of $25,000, secured by deed of trust upon real estate. On the ma-
turity of the principal of this debt, she obtained, through said Thomp-
son, an extension of the loan for five more years. As the coupons
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"Sedalia, Mo., Oct. 3. 1893.
"Received of Mrs. M. D. Ilgenfritz five thousand dollars,part payment on loan

held by Mut. Ben. Life Ins. Co. J. O. Thompson, Cas.
"$5,000.00."

of interest became due, they were forwarded by defendant company
to the First National Bank of Sedalia, Mo., for collection, with ap-
propriate indorsements thereon, authorizing the bank to collect the
same. Thompson was the cashier of said bank. When these cou-
pons were paid by complainant, the money was forwarded by Thomp-
son to the defendant, at Newark, N. J. These payments of interest
were made by checks given by complainant on said Sedalia bank,
where she usually kept her deposits; or the money would be for-
warded by the bank, and charged up to the account of the complain-
ant, with her knowledge and consent. C. E. Ilgenfritz, the son of
the complainant, seems to have had a general power of attorney
from her for attending to her business affairs. On the 1st day of
October, 1892, said O. E. Ilgenfritz called to see said Thompson, and
made inquiry as to whether his mother would be permitted to make
a payment on sald note prior to maturity thereof, and upon the mere
assurance of Thompson he gave a check, in the name of his mother,
M. D. Ilgenfritz, on the First National Bank, payable to the said
bank or order, for the sum of $7,000, with the understanding that
it was to be applied as a payment on said note. Thompson neither
then applied to the defendant to obtain permission to receive such
payment, nor did he at any time inform the defendant of the pay-
ment of said sum of $7,000, or remit same to defendant. As the
coupons of interest became due on the $25,000, the defendant, as
heretofore, sent the coupons to said bank for collection. Thompson,
the cashier, would collect from complainant the interest on the basis
6f the reduction of the principal of' the debt by the $7,000 payment,
but would account to the defendant as though no· part of the prin-
cipal debt had been paid. On the 3d day of October, 1893, said C.
E. Ilgenfritz, for his mother, and in her name, drew a check on the
Citizens" National Bank of Sedalia, payable to said First National
Bank or order, for the sum of $5,540, which was intended by him to
be an additional payment of $5,000 on the principal sum of said
debt, and the other $540 was to pay the then accrued interest upon
the debt reduced hi the former payment of $7,000, and took there-
for the following receipt:

On the 5th, day of October, 1893, after the receipt of said $5,000,
said Thompson wrote to the defendant, stating that complainant de-
sired to make a payment on the principal of said debt, and asking
permission, if she did, to reloan the money to some other person.
He gave no intimation to the defendant of either of said prior pay-
ments having been made. On the 9th of October, 1893, the defend-
ant replied as follows:
"We have your favor of the 5th inst., written over the matter of the probable

payment about to' be made by Mrs. Ilgenfritz on account of the principal Jf
her mortgage. In reply, we would say we prefer, if payment is made by her,
that the amount be sent to us. The company does not at present desire to make
other loans in your section."
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The complainant continued thereafter to pay interest as thereto-
fore on the basis of said supposed reductions of the principal debt,
Thompson accounting to the defendant on the basis of the existence
of the whole debt of $25,000. On the 4th of May, 1894, the said
First National Bank of Sedalia failed, and went into the hands of a
receiver. Thompson was insolvent, and fled the country. The first
intimation that defendant had of the payment of said sums of money
by complainant was conveyed to it on the date of the failure of said
bank, by the following telegram from said C. E. Ilgenfritz:

"Sedalia, Mo., May 4, 1894.
"Mutual Benefit Life Insurance Company, Newark, N. J.: At what dates

did you receive the two payments made In 1892 and 1893, aggregating $12,-
000.00, on the Malinda Ilgenfritz mortgage on hel' property in Sedalia'! Answer
at my expense.

"[Signed] C. E. Ilgenfritz."

The defendant not having received said money so paid by com·
plainant, and the principal of said debt becoming due and remaining
unpaid, the complainant, Mrs. Ilgenfritz, filed her bill herein,alleg-
ing a payment to defendant of $12,000 on the principal of said debt,
and making tender of the balance due thereon, praying to have said
mortgage satisfied and the whole of the debt declared paid. The
defendant has filed a cross bill asking for a foreclosure of the mort·
gage.The question to be decided by the court is simply whether or
not the payments made to the First National Bank of Sedalia were,
in law, payments to the Mutual Benefit Life Insurance Company.
The payments in question were made to the bank. The checks in
the name of M. D. Ilgenfritz, the complainant, were written by her
agent, C. E. Ilgenfritz. The one for $7,000 was drawn on the First
National Bank, in favor of said bank. The second one, for $5,000,
was drawn on the Citizens' National Bank of Sedalia, in favor of the
First National Bank. Both sums went to the First National Bank,
and, without the knowledge or consent of the defendant, were credo
ited by the bank on its books to defendant, and were diverted by
the bank to the credit of some other debtor of the bank, with the
exception of $5,000 later credited back to the defendant. But the
entire sum of $12,000 was absorbed by the bank in its business. The
evidence not only fails to show that Thompson individually received
or appropriated a dollar of the money, but his direct testimony is
that he did not. The face of this transaction, therefore, is that the
$12,000 were paid by complainant to the First National Bank of Se-
dalia. To entitle her to credit therefor, the burden rests upon her
to prove that the bank had authority from defendant to receive it,
in the absence of ratification by defendant. There is scarcely a pre-
tense for such a contention. It is not claimed that the bank had
any express authority from the defendant to accept the payments.
What is there, then, in the evidence to warrant a finding that such
authority arose from implication? The only instances shown in
which the bank hitherto had acted for the defendant were in collect-
ing for it coupons of interest from Mrs. Ilgenfritz, and on other mort-
gage bonds; but in every such instance the coupons were indorsed
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by defendant and sent to the bank, to be collected by it in the reg·
ular course of banking business. Both on reason and authority, these
transactions gave no colorable authority to the bank to collect any
other debt or claim on behalf of the defendant. Padley v. Neill, 134
Mo. 378, 35 S. W. 997; Klindt v. Higgins (Iowa) 64 N. W. 414; Se-
curity Co. v. Douglass (Wash.) 44 Pac. 257. The only answer at·
tempted on argument by complainant's counsel to be made to this
embarrassing aspect of the case is that Thompson, by the course of
dealing between him and the defendant, was held out to the public
as its agent authorized to make such collections. If that were con-
ceded, it could not help the complainant, because of the stubborn fact
that the payments were not made to Thompson. He neither got nor
appropriated the money. The fact that he may have consented to
the appropriation of the money by the bank could upon no rule of
law bind the defendant, as he had no exnress or implied authority
to consent that the banking corporation might embezzle the defend-
ant's money. The only explanation made by C. E. Ilgenfritz in his
deposition respecting the payments is that he supposed, from what
be had heard, that Thompson had authority to receive such pay-
ments, and that he considered Thompson and the bank "the same."
But neither his suppositions nor assumptions can conclude the abo
sent creditor, nor confound the individuality of Thompson and the
corporate entity, the bank. If Thompson had in fact authority to re-
ceive such payments, the debtor could exonerate herself from the
demand of the principal only by payment made directly to this agent.
She could not, of her own motion, conclude the creditor by paying the
money into the bank to the credit of the defendant, even by the di·
rection of the agent His agency would extend only to the taking of
the money from the debtor, and not to an authorization of the debtor
to make a deposit in any bank. The debtor so making the deposit
would take the risk of the depositary accounting therefor. There is
not in this case any evidence that Thompson even directed or re-
quested C. E. Ilgenfritz to make payment in the way he did to the
bank. The checks are in Ilgenfritz's handwriting. And conceding that
Thompson had knowledge of such fact, and that he acquiesced therAin,
I know of no rule of the law of agency that such knowledge and rati-
fication by the agent could bind the principal; for the palpable rea-
son that his agency extended only to the receipt of the money itself\
and its transmission to the principal. In this view of the case, it is
hardly necessary to enter upon any discussion of the question of the
nature and extent of Thompson's agency. But there are a few con-
spicuous facts, touching upon this issue, quite decisive to my mind.
By the terms of the first mortgage bond, executed in 1885, the prin-
cipal and interest were payable at the First National Bank of Se-
dalia. But in the agreement for the extension of this loan, of date
December 1, 1890, the complainant, over her own signature, stipulat-
ed, in consideration of the extension, that both principal and interest
should be paid at the office of the Mutual Benefit Life Insurance Com-
pany, in Newark, N. J. She is presumed, as a matter of law, to
have been familiar with this provision of the extension agreement.
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She was thereby advised that the place of payment of the principal
of this bond was at the office of the defendant, and not at the Sedalia
bank. And therefore, when Thompson, or anybody else, should con-
sent that the payment could be made at the bank in Sedalia, it was
her duty, at her peril, and that of her agent, to know and see that
the person or corporation to whom she made payment had authority
to waive this explicit compact. More than that, the contract of ex-
tension did not provide for any payment of the principal until the end
of the five years. It did hot contain an option for an earlier payment.
All the lender sought by the loan was semiannual interest, and se-
curity for the principal during that time. To pay any part of the
principal prior to the expiration of the five years would therefore re-
quire the express consent of the creditor. Without one word of in-
quiry as to whether Thompson had such consent, her agent paid to
the bank her money, upon the bare assumption that all that was nec-
essary was to obtaill Thompson's consent thereto. And from the evi-
dence in this case, and other cases of like import before this court,
it is quite apparent that both Thompson and the bank were always
open to receive anybody's money about that time. The very utmost
that C. E. Ilgenfritz could testify to in this particular was that he had
heard that Thompson had received such part payments, but could
give only one instance,-that of one Woods. But an examination
of the correspondence between defendant and Thompson shows that
in every instance where payments had been made Qf the principal,
and extensions made, Thompson applied to defendant respecting the
matter; and in no instance does it appear that, with the knowledge
or approval of defendant, did he ever assume, of his own motion, to
receive such payments. The transaction with Woods did not occur
until 1893, long after the payment of the $7,000. It does not even
appear that Ilgenfritz made inquiry of Woods or anybody else as to
the circumstances of any payments made by them, or ask Thompson
one word respecting his authority. The bond on account of which
payments were made was not at the Sedalia bank, nor was it, under
the stipulation for extension, payable there. A debtor who thus pays
without the precaution to see that the party to whom he pays holds
the obligation does so at his peril. Cummings v. Hurd, 49 Mo. App.
139; Englert v. White (Iowa) 60 N. W. 224, 225; Murphy v. Barnard,
162 Mass. 72, 38 N. E. 29; Johnston v. Investment 'Co., 46 Neb. 480,
64 N. W. 1100; Joy v. Vance (Mich.) 62 N. W. 140. The postulates
laid down by Mr. Justice Field in Ward v. Smith, 7 Wall. 447, cover
this case:
"When the Instrument is lodged with the bank for collection, the bank be-

comes the agent of the payee or obllgee to receive payment. The agency ex-
tends no further, and without special authority an agent can only receive pay-
ment of the debt due his principal in the legal currency of the country, or in
bllls which pass as money at their par value by the common consent of the
community. In the ease at bar only one bond was deposited with the Farmers'
Bank. That institution therefore was only agent of the payee for its collec-
tion. It had no authority to receive payment of the other bonds for him, or
on his account. 'Whatever it may have received from the obligors to be ap-
plied on the other bonds, it received as their agent, not as the agent of the
obligee. If the notes have depreciated since in its possession, the loss must
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be adjudged between the bank and the deposItors. It cannot fall upon the holder
of the bonds."
This case further holds that the collecting agent is limited by law

to receive for the debt of his principal only that which the law de-
clares to be legal tender, or which, by the consensus of the business
world, is considered and treated as money. It would be more than a
pleasure to me, personally, if the facts and law of this case permitted
me, to follow my sympathies, and relieve this complainant of the
hardship of having to pay this money over again, provided she fails
to collect it from the bank. But I must follow where the evidence and
the law direct. It results that the issues on complainant's bill are
found for the defendant, and the prayer of defendant in its cross bill
is granted. Decree accordingly.

MUTUAL BEN. LIFE INS. 00. OF NEWARK, N.J., v. MILES et at
(Circuit Court, W. D. Missouri, C. D. May 26, 1897.)

PRINCIPAL AND AGENT-EXISTEKCE OF AGENCy-PAYMENTS TO ASSUMED AGENT.
In 1887, defendants, through one T. as their agent, borrowed $3,000 of

plaintiff, and gave a note therefor, payable at their residence, In Missouri,
In five years, and secured by mortgage. In 1892 the loan was extended for
five years, and, In consideration thereof, made payable at plaintiff's office,
In New Jersey. In 1894 defendants applied to T. to have him secure a re-
lease of part of the mortgaged land, which defendants had sold, on payment
of $1,000. Plaintiff informed T. that it would not release the land, bUt, if
the title were satisfactory, It would accept payment of the $3,000 loan and
make a new loan of $2,000 to defendants on the unsold land. Defendants
then delivered to T. a check for $1,000, drawn to the order of a bank of
which T. was cashier, and a new mortgage for $2,000, for which T. re-
Ceipted as cashier of the bank. Plaintiff did not release the $3,000 mort-
gage, and knew nothing of these transactions till T. absconded, some time
later, when the $2,000 mortgage was found in the bank. Held, that the
$1,000 was not paid toplaintlff, in fact or In law, and plaintiff was not bound
to credit the same on Its mortgage.

G. W. Barnett, for complainant.
Montgomery & Montgomery, for defendants.

PHILIPS, District Judge. On the 1st day of July, 1887, the de·
fendants borrowed of the complainant the sum of $3,000, fol' which
they executed to complainant their promissory note, payable five
years after date, with 6 per cent. interest per annum, payable semi-
annually on the 1st days of January and July in each year. To se-
cure the payment of this note, they executed a deed of mortgage on
certain real estate, consisting of three lots in the city of Sedalia, Mo.
This loan was effected by defendants through one James C. Thomp-
son, by sending in their application to the complainant company,
containing the usual provisions that they constituted said Thom1lson
their agent therefor. By the terms of the note, the same was made
payable at the First National Bank of Sedalia, Mo., with exchange on
New York City. On the 1st day of July, 1892, on the application of
defendants, this loan was extended by an agreement in writing for
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