
'10 81 FEDERAL REPOtl:'rER.

'or remedies may require, and rights at law or hi equity will be ad-
ministered in the federal courts without reference to state legislation
regulating the manner in which such rights are administered. It is
there repeated that a party loses nothing by going into a federal
court; that his relief will be as complete in the federal court as it
could be in the state court. The statutes of Arkansas provide that no
suit can be brought against a county of the state, but that all pro-
ceedings against counties must be by petition of the county court.
But the federal court has held that this statute cannot deprive a
county of the right to sue a party in a federal court. Ohicot 00. v.
Sherwood, 148 U. S. 529, 13 Sup. Ct. 695. And this court entertains
suits against counties notwithstanding the statute. Thompson v.
Searcy 00., 6 O. O. A. 674, 57 Fed. 1030. So that it is plain that if a
proceeding to contest a will is not removable, because of our peculiar
statutory regulation, the federal court has been deprived of its juris-
diction over matters formerly within its cognizance by state legisla-
tion. The precise question has been decided in Georgia, where the
statutes are exactly similar to ours, in the case of Brodhead v. Shoe-
maker, 44 Fed. 518. Oounsel, in opposing the motion, insists that
this case is in conflict with an opinion delivered in Ohio by Judge
Ricks. This appears to me plainly incorrect. In Ohio the proceed-
ing to probate the will is ex parte, not conclusive upon the parties,
and is therefore held to be not removable. Any party who desires
to do so may contest the will after it has been admitted to probate,
and, when a proceeding for that purpose is brought, it is removable,
according to the Ohio decision. The decision of Judge Pardee in
Georgia recognizes this rule as correct, but holds it inapplicable
where the proceeding to probate the will is adversary, the parties are
before the court, and the decision reached is final. Such is the effect
of the proceeding now sought to be removed, and to me it seems plain
that it is removable.
2. The amended affidavit in support of the motion to remove alleges

directly and unequivocally that the applicant cannot get justice in the
,state courts, because of the local prejudice and undue influence of the
;proponent of the will. Some courts have held that the affidavit

set out fully the circumstances to support the conclusion, but
.Judge Brewer held that where the affidavit stated the facts in the lan-
guage of the statute, and not a mere belief in the facts, it was prima
Jacie sufficient. Short v. Railway 00., 34 Fed. 227. The application
tor removal will be granted. '

DE NEUFVILLE v. NEW YORK & N. RY. 00. et aL
(Oircuit Court 01' Appeals, Second Oircuit. May 26, 1897.)

L EQUITY JURISDICTION-CORPORATIONS-STOCKHOLDER'S BILL-CONSPIRACY.
Complainant, a: stockholder in the N. Ry. Co., alleged in his bill that

a conspiracy had been formed between that company and the O. Ry. 00.
to force the N. Co. into insolvency, and bring about its sale under fore-
closure of a mortgage, and its purchase by the O. Co.; that in pursuance
of such conspiracy the officers of th,e O. 00., while in control of the N. Co.,
after the C. 00. had acquired a majority 01' its stock, decllned to accept
traffic from other roads which would have produced a fund to pay th6
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Interest on its mortgage, and diverted Its income from the payment of
such interest to improper purposes. Held, that the bill stated a case tor re-
lief in equity. Farmers' :Loan & Trust 00. v. New York & N. Ry. Co., 44
N. E. 1043,150 N. Y. 410, followed.

a EQUITY PLEADING-MuLTIFARIOUSNESS.
A bill will not be dismissed as multifarious because the complainant, In

addition to praying for the relief appropriate to the only cause of action
supported by the facts pleaded in the. bill, has also asked for other
rellet to which he is not entitled.

a. SAME-CORPORATIONS-STOCKHOLDER'S BILL-DIVERSION OF FUNDS.
A bill by a stockholder in a corporation, which sets out facts showing

an improper diversion of the funds of such corporation, entitling It to sue
tor the protection of Its rights, or, in default of action by the directors,
entitling a stockholder to sue, will not be treated as a blll In the complaIn-
ant's own right, though he uses language in the bill implying that he re-
gards the wrong as a misappropriation of his own property.

" SAME-WRONGFUL ACTS OF CORPORATE DIRECTORS.
When it is averred in a bill by a stockholder on behalf of a corporation
that the board of directors has been elected in pursuance of the wrong-
ful design on the part of the majority stockholder of which complaint is
made, It Is not necessary, under the ninety-fourth equity rule, to set forth
with particularity e:tforts to secure action by such dIrectors to right ,the
wrong complained ot.
Appeal from the Circuit Court of the United States for the South-

ern District of New York.
This is an appeal from a decree of the circuit court, Southern dis-

trict of New York, sustaining a demurrer to complainant's bill.
Simon Sterne, for appellant.
Charles F. Brown and Thos. Thacher, for appellees.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. The action was brought by the appellant, as the
holder of 275 shares of the preferred stock of the New York &
Northern Railway Company, in behalf of himself and all other stock·
holders similarly situated; and the alleged cause of action arises
out of the purchase by the New York Central & Hudson River Rail·
road Company of a majority of the second mortgage bonds and stock
of the said Northern Railway Company, and the subsequent foreclo-
sure of the mortgage securing such bonds. It is averred, with
great detail, that the purchase was made and foreclosure effected
in pursuance of a conspiracy between the defendants whereby the
said New York & Northern Railway Company was to be forced into
insolvency, and its property sold out, ostensibly in satisfaction of
its bonded indebtedness, but really in the interest of the New York
Central & Hudson road, which acquired title to the prQperty upon
foreclosure through a new corporation created by it solely for the
purpose of taking such property and leasing it to the Central & Hud-
son. The same issues were raised in the state court upon the in·
tervention of stockholders of the New York & Northern Railway
CQmpany other than complainant. It will be unnecessary to set
forth in detail the facts averred in the complaint. A 8ufficient
statement of them will be found in the decision of the New York
court of appeals in the state court case. Farmer8' Loan & Trust
Co. v. New York & N. Ry. Co., 150 N Y. 410,44 N. E. 1043.
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The judge who heard this demurrer in the circuit court followed
the decisions which had been then rendered by the supreme court
at special and general term, and held that ther.e was no equity in
the bill. Upon appeal to the court of appeals in the state court
case, it was held that the supreme court erred "in rejecting, as im-
material, evidence offered by the appeUants to show that after the
New York Central & Hudson River Railroad Company became the
owner of a majority of the stock and bonds of the New York &
Norther.n Railway Company, and while its officers were in control
of the latter corporation and its affairs, it declined to accept traffic
from other roads which would have produced a fund with which
to pay the interest that was due; tha,t the income of the road which
should have been employed to pay such interest was used for other
and improper purposes; and that such action upon the part of
the majority stockhalder occasioned the inability of the company to
pay the interest and cnre the default." The bill in this case .con-
tains these specific averments, and for the purposes of this appeal
th.ey must be taken as true. We concur with the New York court
of appeals that such conduct on the part of the majority stock-
holder is improper, and that, when it is proved, equity will afford
relief. The bill, therefore, is not obnoxious to the objection that
it does not set forth facts entitling the complainant to relief in
equity. '
It is next objected that the bill is multifarious. The facts pleaded

make out a case where the New York & Northern Railway Company,
through alleged improper and fraudulent conduct on the part of
defendants, has been stripped of its property. The bill sets forth
a cause of action in favor of the New York & Northern Railway
Company, which might be prosecuted either by it, or, if its directors
failed to do their duty in that regard, then by one or more of its
stockholders whose interest it is to have the corporation vindicate
its rights. The pleader, it is true, uses language which seems to
imply that he considers this a cause of action in favor of the com-
plainant individually. The brief, too, speaks of the "confiscation
of his [complainant's] property," asks that "there be restored to him
the property which he had lost," and asserts that he is bringing the
suit purely on his own behalf, and not attempting to assert a right
of the corporation. But manifestly this is a mistaken conception
of the case made by the bill. The property covered by the mortgage,
affected by the foreclosure, and which has passed to the new com·
pany, is not, and never was, complainant's property. The acts of
the conspirators of which he complains have not deprived him of
any of his' property. It is the property of the corporation which
has been taken, and it is the corporation which is entitled to its
return, or to an accounting for its proceeds. When the corpora-
tion succeeds, complainant's share of stock will be worth more; and
to that extent he has an interest in the result. which the courts have
recognized to the extent of allowing a dissatisfied stockholder, upon
a sufficient showing of unsuccessful efforts to induce action by the
officers of the corporation, himself to bring the cause of action be-
fore the court for consideration. But, in whatever form or under
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whatever name it is presented, it is the cause of action of the cor·
poration, and of the corporation alone. The real controversy is
between the corporation, whose officers refuse to assert its rights,
and the alleged conspirators, who have deprived it of its property.
If the wholesome rule approved by the supreme court in numerous
decisions were followed, ann the parties arranged, not as they stand
in the title, but according to their interest in the controversy, we
would have the New York & Northern Railway Company Classified
as a plaintiff, and the diversity of citizenship necessary to confer juris-
diction would no longer exist. If the circuit courts were entirely
free to enforce the provisions of the fifth section of the act of 1875
to every case where it logically applies, they would, no doubt, be
able to relieve their dockets, as was suggested in Hawes v. Oak-
land, 104: U. S. 450, of many cases which have no proper place there:
but the decisions in Dodge v. Woolsey, 18 How. 331, Hawes v. Oak-
land, supra, and Quincy v. Steel, 120 U. S. 24:1, 7 Sup. Ct. 520, and
the ninety-fourth rule in equity, seem to preclude a strict applica-
tion, in cases such as the one at bar, of the rule that parties may
be rearranged according to interest in the controversy. The cause
of action in favor of the corporation to recover its property being
the only one supported by the facts pleaded in the bill, or cognizable
by the court, and relief appropriate thereto being prayed for, the
bill will not be dismissed as multifarious because complainant has
also asked for other relief to which he may not be entitled.
There is no force to the suggestion that the bill is defective in

failing to "set forth with particularity the efforts of the plaintiff
to secure such action as he desires on the part of the managing di-
rectors or trustees, and, if necessary, of the shareholders, and the
causes of his failure to obtain such action." In view of the aver-
ments that defendants obtained control of a majority of the stock
and bonds on purpose to wreck the New York & Northern; pro-
cured, by resignation and election, a board of directors in harmony
with that purpose, and which board did in fact, by refusing profit-
able business and diverting traffic, accomplish such purpose,-it
would be an idle waste of time to urge the board of directors, or the
majority stockholders who initiated and consummated the fraud,
to bring suit in order to secure judicial condemnation of their own
actions.
It sufficiently appears from averments in the bill that the subject-

matter of the suit, viz. the entire property of the New York & North·
ern, exceeds in value the jurisdictional sum of $2,000.
The only remaining ground of demurrer is that this court has no

jurisdiction because the suit is "virtually to annul the foreclosure
proceedings and judgment rendered in the state court." But AI"
rowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, is abundant author·
ity for the proposition that the court may "lay hold of parties" whose
fraudulent acts have put them into possession of property under a
decree of the state court, and "compel them to do what, according
to the principles of equity, they ought to do." The decree of the
circuit court is reversed, with costs.
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CONERY et oJ• .,. SWEENEY et aL
(Circuit Court of Appeals, Fifth Circuit. December G, 1896.)

No. 506.
L EQUITY-PARTIES-CORPORATIONS.

Persons claiming to have been the equitable owners ot a steamboat up
to a certain period, and afterwards equitabie owners of all the stock of a
corporation to which she was conveyed, may maintain in their own names
an action against a firm alleged to have had control of the boat, as her
agent, during the entire period, for an accounting' In respect to her earnings,
and her proceeds atter her sale, without making the corporation Itself a
party defendant.

S. LACHES-SETTLEMENT•
.A. delay of some three years In bringing suit for aD accounting after an

alleged settlement between the parties held, on the eV'idence, not to amount
to laches.

Appeal from the Circuit 'Court of the United States for the Eastern
District of Louisiana.
This suit was filed March 18, 1895, to compel an accounting by defendants

to the complainimts of the affaIrs of the steamboat Alto during the time com-
plainants were her owners (from October 27, 1890, to February 27, 1891),
durIng which time defendants were the agents of said boat, receiving all her
earnings, and paying some of her bllIs, and an accounting of 72 shares of the
Alto Transportation Company, belonging to complalnants, after said boat was
sold to said corporation for said stock, and which remained In the hands and
under the control of defendants under power of attorney from the complain-
ants. The original bllI, In SUbstance, alleged that on the 27th day of October,
1890, complainant T. C. Sweeney bought the steamboat Alto from one Hamil-
ton for $6,800 (part cash and part notes), for hImself and his son, O. H.
Sweeney, the other complainant, takIng the title to the same In his own name,
which notes were payable at the commercial house of defendants, and were
to be paid by them from the earnings of said· boat; that immediately on sala
purchase said boat was chartered to the Ouachita Consolidated Line for two
years, and that while thus situated all of said charter money was collected by
sald defendants; that shortly atter said purchase said E. Conery advised sald
T. O. Sweeney to put said steamboat in a corporation, saying that said T. O.
Sweeney could, wIth his son, said C. H. Sweeney, be the owner of all the stock
therein, with the exception ot a few shares necessary to qualify otIlcers of
the corporation, but that said T. 0. Sweeney could have entire control and could
and would be president thereof, and that he (Oonery) would procure a Mr.
Woolfolk, of LOUisville, Ky. (under whose laws, It was suggested, said cor-
poration should be formed), to act as secretary at the domicile of said corpora-
tion, and he would only have to pay him $100 per year for his services, and
he (Conery) would have all of said matters attended to for him; that, having
Impllclt faith in the judgment and Integrity of said Conery, he consented to
the formation of said corporation, and articles of incorporation were drawn up
under the direction of said Conery, and were signed in the city of New
Orleans, November 25, 1890, by said T. O. Sweeney and O. H. Sweeney, and
by L. R. Woolfolk and R. L. Woolfolk in Louisvllle, Ky., and said corporation
was called the Alto 'l'ransportation Company, whose stock was 75 shares, of
the par value of $100 each, and to which corporation sald steamboat Alto was
on the 27th day of February, 1891, duly sold for the above shares of stOCk,
86 shares of which were issued to complainant'!'. C. Sweeney, 36 shares tG
complainant O. H. Sweeney, and 1 share to each of said Woolfolks, and 1 share
to defendant Conery; that when said stock was issued to complainants, and
in their name, It came to them from the hands of said Conery, who requested
that they deliver the same to him or his house as collateral security for any sum
said T. O. Sweeney might owe said Conery and his house by reason of any
advances he or said house might have to make In paying said purchase notes.


