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of the property remains in the state court. For these reasons, the
case is not one in which the jurisdiction of this court can be prop-
erly invoked, and the motion to remand must be sustained.

HOBART v. ILLINOIS CENT. R. CO.
(Circuit Court, N. D. Iowa, W. D. June S, lroT.)

L REMOVAL OF CAUSES-LoCAL PREJUDICE.
Under the acts of 1887-88, a cause can only be removed from a state to

a federal court on the ground of local prejudice before the trial of the case;
and the submission of a demurrer to the petition, based upon the ground
that the petition fails to show a cause of action, and tije ruling of the court
thereon, constitute a trial of the case, such as to prevent the removal. Fisk
v. Henarie, 12 Sup. Ct. 207, 142 U. S. 459, followed.

I. PLEADINO-AMRNDMENT-NEW CAUSE OF ACTIOlS:.
When a demurrer to a petition, setting up a cause of action based on de-

fendant's alleged negligence, has been filed and sustained, the filing of an
amended petition, pursuant to leave, which sets up, and bases the right of
action upon, a statute of the state where the accident happened, does not
make the case a new action, so as to avoid the effect of the rule that a cause
cannot be removed to a federal court on the ground of local prejudice after
a trial on demurrer or otherwise. RaIlway Co. v. Wyler, 15 Sup. Ot. 877,
158 U. S. 285, distinguished.

A. C. Hobart, for plaintiff.
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SHIRAS, District Judge. This action was brought originally in
the district court of 'Cherokee county, Iowa, by the plaintiff, as ad-
ministrator of the estate of George C. Parker, deceased; the cause
of action alleged being that Parker, while employed as brakeman by
the defendant corpomtion, met his death at Doran Station, in the
state of Illinois, being run over by the cars when engaged in coupling
the same; it being averred that the accident was due to the negligence
of the railway company in not furnishing proper coupling pins, and
in leaving the frogs at the switch in bad condition. To this petition
a demurrer was interposed, presenting the question whether the peti-
tion showed on its face a cause of action; the accident having occurred
in the state of Illinois. The court sustained the demurrer, and
thereupon the plaintiff took leave to amend his petition, and amended
by setting forth, as part of the petition, sections 1, 2, c. 70, Rev. St.
Ill., which give a right of action for death resulting from the wrong-
ful or negligent acts of another; this amendment being filed Decem-
ber 31, 1896. On the 2d day of January, 1897, a petition for removal
of the case to this court on the ground of local prejudice was filed
and submitted, and an order was made for the removal of the case,
and a transcript of the record having been filed in this court the
plaintiff now moves for an order remanding the case; and the ques-
tion for decision is whether the filing and submission to the state
court of the demurrer to the original petition, and taking the ruling of
the court thereon, was a trial of the case, in such sense as to defeat
a subsequent removal on the ground of local prejudice.
In the case of Fisk v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, it is
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held that the acts of 1887-88 repealed subdivision 3 of section 639 of
the Revised Statutes, and therefo,re the right of removal on the
ground of local prejudice or influence is dependent upon the pro;visions
of the acts of 1887-88, and that, as those acts declare that a removal
on the ground of prejudice must be applied for before the trial of the
case, the same construction must be given to these words as is given
to the same words in the act of 1875, under which it is held that a •
hearing had upon a demurrer filed to a petition on the ground that it
does not state facts sufficient to show a cause of action against the
defendant is a trial of the case, in such sense as to preclude a removal
thereof subsequent to the ruling upon the demurrer. Alley v. Nott,
111 U. S. 472, 4 Sup. Ct. 495; Laidly v. Huntington, 121 U. S. 179,
7 Sup. Ct. 855. Upon the authority of these cases, it must be held
that under the provisions of the acts of 1887-88 a removal on the
ground of local prejudice or undue influence can only be had before a
trial of the case, and that the submission of a demurrer to the peti-
tion, based upon the ground that the petition fails to show a cause of
action, and the ruling of the court thereon, constitute a trial of the
case, so that thereafter the right of removal cannot be exercised.
On behalf of the defendant company it is urged that this general

rule does not apply to this case, for the reason that the amendment
to the petition filed after the ruling upon the demurrer sets up a new
cause of action, based upon the statute of Illinois, and that it is this
action which it is sought to remove, and which must be distinguished
from the cause o.f action set up in the original petition, and which
alone was put upon trial by the hearing upon the demurrer filed there-
to. In support of this contention, counsel cite the case of Railway
Co. v. Wyler, 158 U. S. 285, 15 Sup. Ot. 877. The question for de-
cision in that case was when the running of the statute of limitations
was interrupted, the facts being that in 1885 Wyler sued the railway
company in the circuit court of Jackson county, Mo., for personal
injuries received in 1883, when in the employ of the company in the
state of Kansas. The suit was removed to the federal court, and was
first heard upon a general demurrer to the petition, which was sus-
tained upon the ground that the petition was based upon the general
rule governing the relation of master and servant, and the petition
showed upon its face that the injuries complained of resulted from
the negligence of a co-servant, for which: the master was not liable.
More than five years after the happening of the accident, an amend-
ed petition was filed, setting forth the statute of Kansas which.makes
railroad companies doing business in that state liable for aU damages
caused to employes by the negligence of the other agents or servants
of the company. A demurrer to the amended petition was inter-
posed on the ground that it appeared that the action based upon the
statute was barred because not brought within five years, the period
fixed by the statute of Missouri. 'l'he supreme court sustained the
demurrer, holding that the amended petition was based upon the right
of action created by the statute; that the amended petition presented
a new cause of action, which was in law a departure from the cause
originally declared on, and therefore the action based upon the statute
was not commenced, so as to interrupt the running of the period of
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limitation, until the amended petition based thereon was filed. In
that case the bar of the statute applied to the right of action. based
upon the statute of Kansas making railway companies liable to an
employe for injuries caused by the negligence of a co-employe; and
it is clear that it could not be said, in any just sense, that the running
of the limitation period applicable to the right of action created by
the statute of Kansas, and which period began to run when the acci-
dent happened, could be intelTUpted or suspended until the party in-
jured sought to enforce the right of action created by the statute.
The lapse of the period of time fixed by the statute of limitations
bars the remedy or right of action. It does not destroy the cause
of action. The right to remove a suit pending in a state court, upon
the ground of local prejudice, has no necessary connection with the
right of action sought to be enforced therein. The removal, if had,
affects the suit or action as an entirety. In the strict sense of the
words, the cause of action in the present case has not been changed
or varied by the amendment setting forth the statute of Illinois, al-
though there has been a change in the right of action relied upon.
The plaintiff, in the amended petition as well as in the original peti-
tion, is seeking to recover the same damages, to wit, those caused
by the injuries received at Doran Station, and resulting in the death
of George C. Parker. In the sense of the removal statute, the case
now pending is the same that was submitted and heard upon demur-
rer in the state court. In the original petition submitted on de-
murrer, the plaintiff sought to hold the defendant company liable for
the death of George C. Parker, caused by the injuries received by him
at Doran Station, and the defendant denied liability therefor. In the
amended petition, plaintiff seeks to hold the defendant company liable
for the death of George C. Parker, resulting from the injuries received
at Doran Station, and the defendant denies liability therefor. Under
the ruling of the supreme court in Alley v. Nott, supra, it cannot
be questioned that this case has been once tried in the state court,
and before the removal was sought, and that trial ended the right to
apply for and secure a removal of the case into this court In that
case it is said that:
"A demurrer to a complaint because it does not state facts sufficient to consti-

tute a cause of action is equivalent to a general demurrer to a declaration at
common law, and raises an issue which, when tried, will finally dispose of the
case as stated in the complaint, on its merits, unless leave to amend or plead
over is granted. The trial of such an Issue is the trial of the cause as a cause,
and not the settlement of a mere matter of form in proceeding. There can be
no other trial, except at the discretion of the court, and, if final judgment is
entered on the demurrer, it will be a final determination of the rights of the
parties, wWch can be pleaded in bar to any other suit for the same cause of
action. Under such Circumstances, the trial of an issue raised by a demurrer
which involves the merits of the action is, in our opinion, a trial of the action,
within the meaning of the act of March 3, 1875."
In this opinion the supreme court holds that the hearing and de-

cision on a demurrer to a petition for the reason that the latter fails
to show ground for relief is a trial, no matter whether the demurrer is
sustained or overruled; for it is therein said that the ruling on the de-
murrer will finally dispose of the case, "unless leave to amend or
plead over is granted," or, in other words, if the demurrer is sustained
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the case is ended, unless plaintiff have leave to amend the petition, or
if the demurrer is overruled the case is ended, unless the defendant
have leave to plead over, and therefore, no matter whether the ruling
upon the demurrer be for plaintiff or defendant, a trial has been had.
It is clear from this rnling tbat the supreme court holds that, if a de-
murrer involving the merits of plaintiff's case is heard and determined,
that is a trial of the suit, whicb bars the right of removal, even
though leave to amend is granted to the plaintiff; and the contention
of counsel fol' defendant that the amendment in this case introduces a
new right of action, with regard to which tbe right of removal still
exists, cannot be sustained. If a demurrer to a petition is sustained
on the ground that the petition does not state or show a cause of
action, and leave is granted to file an amended petition, it must be
upon the theory that the amended petition will show a cause and right
of action which were not shown by the original petition, and there-
fore it may be said in every. such case tbat the amended petition is a
departure from the original, in that the amended petition makes a
case, whereas the original petition did not; yet in Alley v. Nott it
is held that the ruling upon a demurrer to a petition, holding tbat the
petition does not show a cause of action, is a trial of the case, barring
the right of removal, even though leave to amend the petition be
granted, whicb leave to amend, as already said, can only be granted
upon the assumption that the amended petition will show a cause of
action not appearing upon the averments of the original petition.
The removal provisions of the acts of 1887-88 act upon a suit as an
entirety. When this suit was brought against the defendant com-
pany to recover the damages resulting from the death of George C.
Parker, the company knew what the case was, and the questions
wbich might arise in the future progress thereof. The company
knew that it was within the power of the court to permit amend-
ments to the petition to be made, so long as such amendments were
pertinent to the question whether there existed against the defendant
company a liability for the death of George C. Parker, and the pe-
cuniary damages resulting therefrom; and the company further knew
that the issue or issues to be heard and determined in tbe case were
largely under its control, depending upon the pleadings filed by it.
The removal statute gave the company, as a foreign corporation, the
right to remove the case for trial into this court, provided such re-
moval was applied for before the trial thereof in the state court. It
is not permitted to a party to experiment upon the case in the state
court, and afterwards to remove the case into the federal court. Un-
der the provisions of the acts of 1887-88, a party defendant, having
the right of removal, must determine before a trial is had whether he
will remove the case, or submit it to the state court. If he elects to
bring it to a trial, upon a demurrer or otherwise, before the state
court, he cannot thereafter exercise the right of removal in that case,
no matter what changes may be made in the issues therein by amend-
ment or otherwise. Tbe record shows that the defendant company
by its own act brought the case to trial before the state court, by
filing and submitting a demurrer to the petition, which was
to elic:it a ruling upon the merits of the controversy; and thus it ap-
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pears that the petition for removal was not flIed u1?'til a trial ?f
the case in the state court, and therefore the apphcatlOn was not 1D
time. The motion to remand is sustained.

FRANZ v. WAHu
{Dlstrlct Conrt, E. D. Arkansas. June 18, 1897.'

1. REMOVAL OF CAUSES-PROCEEDING TO PROBATE WILL.
The only way to contest a will under the Arkansas statutes being by ob-

jection to its probate, or by appeal to the circuit court from the order of
the probate court, such a uroceeding may be removed to the federal court
In a proper case.

a SAME-LoCAL PREJUDICE.
An affidavit stating directly and unequivocally that the appllcant cannot

get justice in the state courts, because of local prejudice and undue in-
fluence of the adverse party, is sufficient to justify a removal.

This was a proceeding to probate a will under the Arkansas stat-
utes. The case was heard on an application to remove the cause to
this court on the ground· of local prejudice.
Rose, Heminway & Rose, for plaintiff.
Wood & Henderson, for defendant.

WILLIAMS, District Judge. There are two questions Involved
in the motion to remove: First, is the proceeding to probate a will
a case at law or in equity which is removable under the federal stat-
utes? And, second, does the affidavit in support of the petition sus-
tain the allegation of local prejudice or undue influence?
Upon the first question, it would seem only necessary to recur to

well-established fundamental principles in order to reach a proper
conclusion. In the first place, the question of the validity of a will
was one of which courts at law had jurisdiction by proceeding to try
the issue devisavit vel non at the time the federal system of judiciary
was established. It was therefore a case at law, within the meaning
of the federal statutes; and, where the necessary conditions of di-
verse citizenship or local prejudice existed, it was a proceeding prop-
erly cognizable in a court of the United States, either upon suit
brought there, or properly removed to it. That proceeding has been
abolished by the Arkansas statutes, and now the only way to con-
test a will is by objection to its pro-bate in the probate court, or by ap-
peal from the order of the probate court to the circuit court. If this
proceeding cannot be removed to the federal courts, then the right to
contest a will in the federal courts at all is taken away by the ArkaD-
sas practice acts. This cannot be done. State legislation cannot
curtail, by changing rules 00' practice or laws regqlating the jurisdic-
tion of the courts, the jurisdiction of federal courts. Hyde v. Stone,
20 How. 170, 175. As was recently decided by the court of appeals
of this circuit in Darragh v. ManUfacturing Co., 23 O. O. A. 609, 78
Fed. 7, rights created provided by the statutes of the states, to be
pursued in the state courts,may be enforced and administered in the
national courts, either at law or in equity, as the nature of the rights


