CASES

ARGUED AND DETERMINED

IN THB

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

DURKEE v. ILLINOIS CENT. R, CO. et al. .
(Circuit Court, N. D. Iowa, W. D. June 8, 1897.)

REMOVAL OF CAUSES—CITIZENS}IIP——JOINDEB OF A DEFENDANT TO PREVENT
REMOVAL.

When a petition for the removal of a cause from a state to a federal
court alleges facts to show that a defendant, who is a citizen of the same
state as the plaintiff, has been joined merely for the purpose of defeating
the jurisdiction of the federal court, it is open to the plaintiff to join issue
upon the facts so alleged; and thereupon the court will hear the evidence,
and decide accordingly, but, unless issue is joined, the facts alleged in the
petition, if supported by affidavit, will be taken as true, and the cause will
be removed.

Submitted on Motion to Remand to the State Court.

J. D. F. Smith, for plaintiff.
Duncombe & Kenyon and Marsh & Henderson, for defendants,

SHIRAS, District Judge. The plaintiff in this case is the adminis-
tratrix of the estate of Charles H. Durkee, deceased, and in that ca-
pacity she brought this action in the district court of Cherokee county,
Towa, against the defendant railway companies, to recover damages
for the death of said Durkee, it being alleged that while in the employ
of the defendants as a brakeman, and while engaged in coupling cars
upon a train operated by the defendants, he was caught and crushed
between the cars, it being further averred that the accident was due
to the negligence of the defendants. The Ilinois Central Railroad
Company, before any trial was had of the case in the state court, filed
a petition for removal thereof into this court, upon the ground of local
prejudice and influence, and averring, further, that the plaintiff,
when the suit was brought, and ever since, has been a citizen of Towa;
that the Cherokee & Dakota Railroad Company, though a corporation
created under the laws of the state of Iowa, did not own the railroad
when the accident happened, was not operating the same, was not in
any manner connected therewith, and had ceased to exist or do busi-
ness as a corporation; and that it was named as a party defendant for

the sole purpose of preventing a removal of the case into the federal
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court; and that the Hlinois Central Company is a corporation created
under the laws of the state of Illinois. Upon this petition and the
affidavit filed in support thereof, this court granted an order for the
removal of the case; and, the transcript having been duly filed in this
court, the plaintiff now moves for an order remanding the case on
several grounds, the first being that the petition for removal was not
filed in time, because an answer had bee filed in the state court, thus
presenting an issue on the record. When the removal is sought on
the ground of local prejudice, the application is in time, if made be-
fore a trial of the case in any form upon the merits, and the filing
an answer is not a trial, within the meaning of the statute. Fisk v.
Henarie, 142 U. 8. 459, 12 Sup. Ct. 207.

The ground mainly relied on in support of the motion to remand is
that the petition of plaintiff declares against both defendants jointly,
and that the defendants cannot make the action several, and there-
fore, upon’the face of the record, it is a joint action against two de-
fendants, one of whom is a corporation created under the laws of
Iowa, of which state the plaintiff is a citizen. There can be no ques-
tion that if the Cherokee & Dakota Railroad Company is an actual
defendant, made 8o in good faith by the plaintiff, then this court is
without jurisdiction over the case; but the petition for removal
charges that the named company is not an existing corporation, has
no interest or liability in the case, and was named as a co-defendant
for the sole purpose of endeavoring to prevent a removal of the case
into the federal court. If these averments of fact be true, the juris-
diction of this court cannot be thus defeated. This general question
I had occasion to consider in the case of Dow v. Bradstreet Co., 46
Fed. 824, and T therein held that it was open to a defendant to show,
by proper allegations in a petition for removal, that a co-defendant
had been joined in the action solely for the purpose of endeavoring
to defeat the right of removal into the federal court, and that the
questions of fact thus presented must be tried in the federal court;
and, further, that if it was made to appear that a person or corpora-
tion having no real interest in the controversy was named as a co-
defendant in the action, merely for the purpose of defeating the right
of removal otherwise existing, such defendant would be deemed to be
merely a nominal party, whose presence on the record would not de-
feat the jurisdiction of this court. Under the views expressed in
that case, which I now see no reason to change, it is open to the plain-
tiff to join isswe upon the facts alleged in the petition for removal,
which are relied on as showing that the Cherokee & Dakota Com-
pany must be held to be merely a nominal party, and, if issue is joined,
the court will hear the evidence thereon; but, unless issue is thus
made on this question, the allegations of the petition, being supported
by affidavit, will be taken to be true, and in that event it must be held
that the case was properly removed into this court. The motion to
remand will therefore be overruled, with leave to plaintiff to take
issue upon the facts averred in the petition for removal, the same to be
taken within 30 days.
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KELLY MAUS & CO. v. SIOUX NAT. BANK et al.
(Circuit Court, N. D. Iowa, W, D, June 1, 1897.)

ReMoval oF CAusEs—FEDERAL JURISDICTION—SUIT To EXNJOIN SALE UNDER
STATE EXECUTION.

The E. Co., being indebted to the plaintiff, executed to it three promis-
sory notes, and pledged certain chattels to secure their payment. Subse-
quently the E. Co. confessed judgment in a state court in favor of the 8.
Bank, then in the hands of a receiver. The receiver caused an execution
issued from the state court to be levied on the same chattels which had
been pledged to plaintiff. Plaintiff then filed a bill in eguity in the state
court, against the bank and its receiver, the B. Co., and the sheriff, to
restrain the sale of the chattels and determine the rights of the parties.
The receiver applied to remove this suit to the federal court. Held, that
the subject-matter of the controversy, the pledged chattels, was within the
Jurisdiction and control of the state court, and therefore beyond the juris-
diction of the federal court, either original or by removal,

Motion to Remand to State Court.

Milchrist & Robinson, for plaintiff.
Shull & Farnsworth, for defendants.

SHIRAS, District Judge. From the record in this case, the facts
appear to be as follows: The Sioux National Bank, a federal cor-
poration doing business at Sioux City, Iowa, becoming insolvent,
was put in liquidation, and Jonathan W. Brown was appointed re-
ceiver thereof by the comptroller of the currency; that the Sioux
City Engine & Iron Works is a corporation created under the laws
of the state of Iowa, and of which corporation Jonathan W. Brown
is president; that in September and October, 1896, that corporation
became indebted to Kelly Maus & Co., a corporation created under
the laws of Illinois, in the sum of $4,500, and as evidence thereof
executed its three promissory notes, payable to the order of plain-
tiff, and as security therefor pledged and delivered to the plaintiff
four steam engines and five well machines and their appurtenances;
that the said Sioux City Engine & Iron Works became indebted to
the Sioux National Bank in the sum of $36,000, and on or about
November 28, 1896, the said Jonathan W, Brown, as president of
the engine and iron works, confessed judgment in favor of the Sioux
National Bank, of which he was then receiver, for the sum due the
bank, which confession of judgment was filed in the office of the
clerk of the district court of Woodbury county, Iowa, and an exe-
cution thereon was issued and placed in the hands of the sheriff of
the county, and by him levied on the personal property pledged as
security to the plaintiff, the same being advertised to be sold at
public sheriff’s sale. Thereupon the plaintiff filed a bill in equity
in the district court of Woodbury county, Iowa, setting forth the
indebtedness from the Sioux City Engine & Iron Works,and the pledg-
ing of the personal property as security therefor, and prayed an
injunction restraining the sheriff’s sale until the rights of the par-
ties could be determined, which injunction was granted by the state
court. To this bill there were made parties defendant the Sioux



