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There was no duty resting upon Augustus E. Ayers, as a creditor
of the Jacksonville Southeastern Railway Company, to enter his
objection to the carrying out of the intentions of William 8. Hook
with respect to these bonds. Whatever William S. Hook might
do, he did at his peril. Owing him no duty in this regard, Au-
gustus E. Ayers cannot be estopped by his silence. There is no
evidence in this record that he knew of the sale by his partners
of their interest in the syndicate, and, if he did, we are unable
to perceive that such knowledge would conclude him with respect
to any just claim of the firm as creditor of the Jacksonville South-
eastern Railway Company. He did not actively consent to any
appropriation of the bonds by William 8. Hook. If, knowing of
Hook’s claim to the bonds, he was silent when Hook dealt with
his partners for their interest, that silence induced no action. He
made no representation, he concealed no fact which he was bound
to communicate to Hook; nor did the latter part with any val-
uable thing upon the faith of his silence. It may seem inequitable
to permit a recovery by this firm, in view of the fact that two of
its members received the money of William 8. Hook when they
knew that he claimed these bonds as security for the debt which
he purchased. It might be possible—we do not, however, so de-
cide—to recognize this equitable consideration, if we had before
us evidence of the condition of the co-pa.rtnership, and the relative
interests of the partners. The record, however, is silent upon that
subject. We have no data upon whlch to work out the equity, if
we were permitted so to do.

The decree under consideration would seem to be predicated up-
on an erropeous basis, because it recognizes the claim of the ap-
pellant, but subrogates her rights to those of the appellees. Our
conclusion denies her right to the bonds in controversy, and asserts
them to be the property of the railway company. In the distribu-
tion of the proceeds of the sale, these bonds should not share with
those held by the appellees, because the latter are held as collateral
to the debt of the company. The decree, however erroneous in
theory, conforms to the prayer of the amended cross bill, and ip
that rega,rd is favorable to the appellant, and cannot be 1mpugned
by her. It is not opposed by the appellees. The decree must there-
fore be affirmed.

WOODS, Circuit Judge. Concurring fully with the principal
opinion in other respects, I cannot agree that upon the facts dis-
closed there is an estoppel against Marshall P. Ayers and John A.
Ayers, any more than against Augustus E. Ayers. They made no
representations in respect to the ownership of the bonds. They
were ignorant of the facts, and it was only upon the representa-
tion of William 8. Hook, who knew all the facts, that they were
led to believe, if they did believe, that the bonds had been pledged
as collateral to the debt of the Jacksonville & Southeastern Rail-
way Company to the syndicate of which they were members. If
there was fraud or deception in the transaction, Hook was the
wrongdoer, and they were the victims. He had full knowledge.
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They knew, if they remembered it, only what he or his agent,
Marcus Hook, had told them under circumstances which called for
no action or thought on the subject by them; and more than a
year before they parted with their interest in the syndicate, at
which time nothing was said about the bonds. There was, there-
fore, by no possibility an estoppel in pais. Indeed, that is not un-
derstood to be asserted. “The majority of the court is still of
opinion that they are estopped by their contract of sale,” it is said;
but that cannot be, unless the bonds were within the terms of the
contract. The contract is in writing, and its terms cannot be in
doubt. Each member of the syndicate executed to William 8.
Hook a written assignment of his interest in the property of the
syndicate. It is not pretended that the syndicate had ever had
any interest in the bonds except as pledgee. We are all agreed
that there was no pledge, and no valid agreement to make one;
and it is therefore clear that no interest in the bonds was trans-
ferred to Hook, or purported to be transferred to him, by force of
the contract of sale. It is said, however, that the members of
the syndicate. disposed of their interest therein to Hook with a
knowlédge that he claimed that the bonds were held as collateral
for the benefit of the syndicate. The fact is not beyond question,
but let it be conceded. Hook knew the contrary, and, if the other
members believed it, it was because he had misled them; so that,
as we have already seen, an estoppel in pais is out of the ques-
tion. If the meaning of the majority opinion is that the execution
of ‘the contract of sale, with a knowledge of Hook’s claim that the
bonds were pledged, was equivalent to an agreement or binding
consent that the claim was true, that proposition can be given no
gignificance here without a plain disregard of the rule that writ-
ten contracts cannot be varied by proof of antecedent or contem-
poraneous parol agreements. The written assignment did not in-
clude an interest in the bonds, and it is not competent to show a
parol agreement, deduced from assertion on one side and acquies-
cence on the other, that an interest in the bonds should be in-
cluded. There might, in such a case, upon a proper showing, be
a reformation of the contract in order to express the whole in-
tention of the parties; but to declare an existing estoppel upon
the facts as they are seems to me to be a departure from estab-
lished principles, which are of the greater importance because they
are of every-day application. Tt seems to me to be aside from, and
in part a begging of, the question, to say, “It is merely the ap-
plication of the doctrine of estoppel, by, which one who has par-
ticipated in the avails of a transaction which is incomplete, and
cannot therefore bind creditors, shall not be heard to deny the
transaction.” There is no question here concerning the rights of
creditors other than the appellees. The transaction in the avails
of which Marshall P, Ayers and John A. Ayers participated was
in no sense incomplete. It was consummated, and is evidenced by a
writing of unequivocal terms; and the question is, what was the
actual transaction? Were the bonds included? It is said that one
who has participated in the avails of it cannot deny the transac-
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tion. That proposition, as here applied, is reasoning in a circle.
The bonds are brought into the transaction only by force of the
supposed estoppel, but the estoppel asserted arises after the trans-
action, by reason of the avails thereof being taken by the par-
ties supposed to be estopped. They did not share in the avails
of the bonds, unless they were included in the transaction; and
yet the proposition is that, because the appellees shared in the
avails, the bonds must be deemed to have been included. It seems
clear to me that, if there war an estoppel, it must be found outside of
the transaction to be affected thereby; and, for the reasons already
stated, that cannot be. If the supposed pledge failed for want of
effective action—there was in fact no action at all, but at most
an intention on the part of Hook alone—Marshall P. Ayers and
John A. Ayers could, of course, perfect it, as against their own
rights, by an agreement to that effect; but such an agreement rest-
ing in parol cannot be shown, when the effect is, as here, to vary
a contract in writing. It is to be observed that Hook’s answer
does not attempt to set up an estoppel against Marshall P. Ayers
and John A. Ayers. It alleges an outright sale by them to him
of their interest in the bonds, for a price paid, and not a sale by
force of an estoppel in connection with the actual sale which was
made of their interest in the property of the syndicate. The es-
toppel attempted to be set up is against the three Ayerses, and it
is predicated, as against two of them, solely on the alleged sale of
their interest in the bonds, and, as against the third, upon his al-
leged knowledge of that sale at the time it was made. In short,
the theory of the answer is that two of the appellees had parted
with their interest in the bonds by contract of sale, and that the
other was cut off by an estoppel in pais. The answer fails because
there was no such contract, and such an estoppel, upon the facts,
against Augustus E. Ayers was impossible. Against the other
two, no estoppel outside of the contract was pleaded, and, if it
had been, it could not have prevailed. Decree affirmed.

DADIRRIAN v. GULLIAN et al.
(Circuit Court, D. New Jersey. May 4, 1897.)

Equiry PLEADING — SUPPLEMENTAL BInl — INFRINGEMENT OF TRADE-MARE —
NEwW PARTIES.

Complainants, after securing a decree against certain partles restraining
the use of a trade-mark, sought by supplemental bill to make parties to
the suit others who had purchased the business from the original defend-
ants, and were using the trade-mark, and also certain persons, formerly
servants of the original defendants, who had entered the employ of the
new users of the mark. It appeared that the original defendants had
made no attempt to transfer a right to use the mark, and that the new
users of it did not base theif clajim to use it upon any rights supposed to
be derived from the original defendants. Held, that leave to file the sup-
plemental bill should be denied.

Betts, Hyde & Betts, for complainant,
Louis C. Raegener, for defendants.



