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or "of Miller's old trace," or "the Rock Shole," or the "poplar tree
where there is three out of one root," but have advanced a theory
based on what they call the "probabilities," which, however plausi-
ble, cannot be accepted as a basis for supporting a title. It may be
that each of these excluded parts can be identified by proof, and the
deed made certain as a conveyance of land; but upon this record
no such identification of the lands excluded from those included in
the deed can be made, and the deed must therefore be treated as in-
sufficient evidence of title. Plaintiff sh(mld have gone further, and
shown by proof that the land covered by his deed did not include
the excluded lands. The burden of doing this was upon him, ana
he has not discharged it. It was essential that plaintiff should show
that the trespass committed by defendants in entering upon lands
claimed by him was within the limits of land conveyed to him, and
this he could only do by showing that these logs were not cut with-
in one or other of the tracts of land excluded from the conveyance
under which, through subsequent deeds, he now claims. This is not
an open question in the land law of the state of Kentucky. Dem-
bitz, Land Tit. 40,41; Madison v. Owens, Litt. Sel. Cas. 281; Taylor
v. Taylor, 3 A. K. Marsh. 20; Guthrie v. Lewis, 1 T. B. Mon. 142;
Hawkins v. Barney's Lessee, 5 Pet. 457; Land-Grant Co. v. Dawson,
151 U. S. 603, 14 Sup. Ct. 458.
There was evidence that N. C. Morse, one of plaintiff's predeces-

sors in the title, took possession of the land conveyed to him by
Breck through one John Warner, who entered under a lease exe-
cuted in 1872. The evidence of an actual possession by John War-
ner under this lease is most doubtful. That he accepted the lease
was proven. But that he ever took actual possession is not shown,
save in the most equivocal way. But, assuming that he did take
possession, he stayed in pos,session at 1I10st but a few months. In
some way, the clearing which John Warner made or started to make,
and the cabin he began to construct, were taken possession of by
one Aaron Warner, a son of John. It is also clear that Aaron was
holding for himself, or some one other than Morse, for he is shown
to have remained in possession more than two years, and at the end
of that time to have successfully resisted an action by Morse to dis-
possess him. Thus, whatever possession Morse or any of plaintiff's
predecessors in title may have had lasted less than a year, and ter-
minated more than twenty years before this suit was brought. From
the time John Warner abandoned the possession, the lands claimed
by plaintiff have been vacant and unoccupied, except in so far as
occupied and claimed by Aaron Warner in hostility to the title Webb
claims. There was therefore no actual possession by plaintiff at the
time defendants entered and severed the logs in question from the
soil.
Proof of actual possession of land will make a prima facie case

of title and right as against any but the true owner or one connect-
ing his title with him. Upon such evidence, a prima facie case of
right to the dominion and possession of timber severed from the land
by a mere wrongdoer would support an action of replevin. Such
evidence at the common law and under the law of Kentucky woule!



960 80 FEDERAL, REPORTER.

'81ipportejectment against one not showing abetter title. Allen
v>Rivin.gton, 2 Saund 111; Jackson v. Hazen, '2 Johns. 23; Smith
v.Lorillard, 10 Johns. 338-355; Steele's Heirs v. Ldgan, 3 A. K.
Marsh. 394; Campbell v. Roberts, Id. 623; Fowke v. Darnall, 5 Litt.
319; Bower v. Higbee, 9 Mo. 259; Harlan v. Harlan, 15Pa. St. 507;
Powell v. Smith, 2 Watts, 127. But mere evidence that at a remote
time the plaintiff or one under whom he claims had had a short pos-
session is insufficient to sustain'ejectment, under the well-settled law
of Kentucky. "
In the case of Sowder v. McMillan's Heirs, 4'l)ana, 456, it was

determined that the priority of possession which will enable a plain-
tift' to recover in ejectment is a possession continuing at the time of
the entry by the defendant or those under whom he claims. It is
the fact that. the entry of the defendant ousted the plaintiff from
possessitm: which justifies the maintenance of ejectment on the prima
facie case arising, from mere proof of possession. It is therefore
clear that a possession which was abandoned more than 20 years
befOf,'e the entry of defendants will not raise a prima facie case of
right; unless it was continued long enough to give title under the
statute! of limitation in force. Of this there was no pretense. Plain-
tift' failed to show constructive possession by proof of title, and he
failed to show actual possession which might have been sufficient
against intruders we must assume defendants to have been
on this record. There was therefore no error in directing a verdict
for the defendants, as no other result could have been legally reached
on thee'vidence submitted by plaintiff.
There was no error in entering judgment for the defendants on

the verdiet for the value of the saW logs, with interest from the date
they were taken out of the possession of defendants. The Kentucky
Code provides as follows: .
"In an llctlon for the possession of specific personal property the plalntltr

may have judgment for Its delivery, If It can be had; and, If not, for Its value
and for damages for Its detention. If the property has been delivered to the
plalntltr" and' the defendant claim a return thereof, judgment for the defendant
tor the return of the property, or Its value If a return can not be had, and dam·
ages for the taking and withholding of the property." Carroll's Code, § 388.

The jury were instrueted, in substance, to find the value of the
property taken from the defendants' possession as of December 15,
1892, that being the date when taken, and that they could add to
this interest for detention, at not exceeding 6 per cent. per annum,
or that,if they simply fixed the date when taken and value on that
date, interest from that date would follow as matter of law. The
jury did return that they found for the defendants, "and assess the
value of the property at ,2,460.00, as of December 15, 1892." It
was not error to instruct the jury to find interest upon the value of
property thus wrongfully taken from defendants' possession as dam·
ages for detention; nor was it error to render judgment upon such
a verdict for the value thus assessed with interest from that date.
There is no direct authority in the decisions of the Kentucky court,
but, under like statutes, interest has been held to attach from the
date of taking, as damages for the detention. Cobbey, Rep!. §§



POSTAL TEL. CABLE CO. V. VANE. 961

880, 877, 888; Ice Co. v. Webster, 125 U. S. 426, 8 Sup. Ct. 941;
Kelly v. ltfcKibben, 54 Cal. 192; Hurd T. Gallaher, 14 Iowa, 394:-
Judgment affirmed.

POSTAL TEL. OABLE 00. T. VANE.
(01rcult Court ot Appeals, Seventh CIrcuit. June 12, 1891.)

No. 802.

L RJl:CEIVERS' CERTIFICATES-ExTENT OF LIEN-TELEGRAPH WIRES.
The B. Telegraph Co., being In possessIon of a telegraph line consistIng

ot tour wires strung on poles, contracted with one V. to string sIx addI-
tional wires, which were furnished by the telegraph company. About the
time when this work was completed, the telegraph company was placed
in the hands ot receIvers in a suIt in a New York court. V. thereupon discon-
nected the' wires strung by him, at one end of the line, and grounded the
ends, so that they could not be used. By an order of the New York court
the receivers were authorIzed to Issue receivers' certificates, which should
be a first lien on all, the lines ot telegraph of the company and to secure
the same by a mortgage. The receivers thereupon made such mortgage,
covering all the property of the company, real and personal, and issued the
certificates. Thereafter, by a decree ot the United States cIrcuit court In
Indiana, where the wires had been strung by V., In a suit in which the
Bame receivers ot the B. Telegraph Co. had been appoInted, the making
ot the mortgage and issue of the certificates were ratified and approved.
V. was a party to the suit in Indiana, but made no objectIon to the order
tor the issue of the certificates, and asserted no claim to the wires, which
were sold to a third party under foreclosure of the II,en of the receIvers' cer-
tificates. Subsequently V. claimed to have the wires sold for the payment
ot his claim as being stlll In the possession of the court, and not having
been covered by the lien of the certificates. Held, that no such claim could
be maintained, either upon the ground that the six wires strung by V. were
not lines of telegraph, because of the grounding of the ends of the Wires,
or upon the ground that V. was at the time In possession of the wires; his
possession being merely that of an employli of the telegraph company.

.. APPEAL-JOINDER OF PARTIES.
An appeal may be prosecuted by one party to the record, as against an·

other, without joining other parties who are In no way Interested in or
atl'ected by the controversy between the appellant and appellee.

Appeal from the Circuit Court of the United States for the District
of Indiana. .
Otto' Gresham, for appellant.
Addison O. Harris, for appellee.
Before JENKINS and SHOWALTER, Circuit Judges.

SHOWALTER, Circuit Judge. On the 4th day of OctOber, 1884,
the Bankers' & Merchants' Telegraph Company of Indiana, a corpora·
tion created under the laws of that state, exhibited its bill in the cir·
euit court of the United States for the district of Indiana against
the Bankers' & Merchants' Telegraph Oompany of New York, a cor·
poration organized under the laws of the state of New York, where·
in it averred that the New York company was a principal or parent
corporation, "with auxiliary or subordinate corporations, under the
same name, for local convenience and requirements, in the states of

80 F.-61
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Massachusetts, Connecticut, New Jersey, Pennsylvania, Delaware,
Ohio, Indiana, Illinois, Michigan, Tennessee, Kentucky, Texas, New
Hampshire, and elsewhere, and likewise in Baltimore, in the state
of Maryland, and in the District of Columbia." It was further aver·
red "that all the said corporations so existent are separate and dis-
tinct corporations of each of the states aforesaid, and are controlled
and managed by, and Wholly identified with, the said Bankers' &
Merchants' Telegraph Company of New York, with local organiza-
tion, for purpose of convenience, in conformity with law; the-capital
stock of said corporations being largely in possession of the said
principal, parent, or head oorporation." The bill went on to allege,
in substance, that the New York corporation had constructed and
operated, as part of its telegraph system, the telegraph lines of the
complainant in the state of Indiana; that, in the construction and
management of these lines of complainant, the New York company
had incurred debts divers persons and corporations; "that the
said debts, or portions thereof, are claimed to be in law and equity
just obligations against the property of complainant," but that a
large portion of the general indebtedness of the New York company
was not chargeable upon the property of the complainant, and that
the New York company was wholly insolvent; "that the value of
your orator's property consists in its being kept together and intact,
to be operated as a whole, without a break or division..:. in connection
with the property and lines of said Bankers' & Merchants' Tele-
graph Company of New York, and under one head or management,
and that, owing to the peculiar nature of the business, the manage-
ment has to be centralized and managed accordingly; that, owing
to the said intimate relations between your orator and the said Bank-
ers' & Merchants' Telegraph Oompany of New York, and owing to
its management, operation, and control of your orator's lines and
property, the accounts and business thereof have been so blended
together that it is impossible for your orator to state, it having
no information with respect thereto, what proportion of said property
is the property of your orator, and what proportion thereof is dis·
tinctly the property of said Bankers' & Merchants' Telegraph Oom·
pany of New York;" that a suit had lately been commenced by one
Austin G. Day, in the supreme court of the state of New York, where-
in Richard S. Newcombe and James G. Smith had been duly appoint-
ed receivers of the said New York company, and all its assets, prop-
erty, and effects had become vested in said receivers. Among other
things, it was prayed in the bill that said Newcombe and Smith be
appointed receivers of the telegraph property of complainant and de-
fendant in the state of Indiana; in other words, that the receiver·
ship in New York be by the order of the court extended so as to
cover the property of the complainant and defendant in the state of
Indiana. On the day of the filing of this bill, namely, the 4th of
October, 1884, an ordel;" was made in said cause, whereby Newcombe
and Smith were appointed receivers "of all and singular the lines,
property, and assets, real, personal, or mixed, of the complainant,
the said Bankers' & Merchants' Telegraph Company of Indiana, and
respondent, the said Bankers' & Merchants' Telegraph Company of
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New York, with the usual powers and duties of receivers," etc., "in-
cluding the power and authority to demand, sue for, collect, receive,
and take into their possession all the goods, chattels, rights and
credits, moneys and effects, lands and tenements, of every kind and
description, belonging to said complainant and respondent, or either
of them, situated within the jurisdiction of this court, and manage
and hold the same under the authority of this court." The usual
provision for a bond and an injunction followed in the order.
It may be assumed, from the showing of the record, that a corpora·

tion called the Merchants' Telegraph Construction Company, or re-
ceivt>rs thereof acting in its behalf, had, prior to the time of the ap-
pointment of the receivers by the New York court, seized in some
way for debt the lines of the Bankers' & Merchants; Telegraph Com-
pany of New York, situated in Ohio. On the 3d day of November,
1884, the following order was entered in the supreme court of New
York in the case of Day against the Bankers' & Merchants' Telegraph
Company of New York:
"Upon the order herein, dated October 80, 1884, wherein John E. Ward,

Esq., was appointed referee to take the testimony and proofs, and report
thereon, with his opinion, In the matter of the Merchants' Telegraph Construc-
tion Company, upon reading and filing said order, the petition of the receivers
()f the Bankers' & Merchants' Telegraph Company, upon which said order was
granted, the referee's oath herein, the testimony and proofs taken before said
referee, and his report and opinion thereon, and due deliberation having been
had thereon, and It appearing satisfactorily to the court that it Is for the best
Interest of the Bankers' & Merchants' Telegraph Company, and those therein
interested, that a redemption of the lines mentioned In said report should be
had at once, it is, on motion of Joseph Fottreca, counsel for said receivers,
ordered:
"(I) That the receivers of the Bankers' & Merchants' Telegraph Company

be, and they are hereby, instructed to at once issue special receivers' certificates,
In an amount not exceeding one hundred and fifty thousand dollars, to be
payable at such time as said receivers may think best, not exceeding two
years from their date, and to be redeemable by said receivers at any time
within said period, to bear interest at the rate of six per cent. per annum,
payable semiannually, and to contain such conditions as may be deemed nec-
essary and requisite, said Issue of said certificates to be secured by a trust
deed, In the nature of a first mortgage lien, for $150,000 on all the lines of tele-
graph at and between Freeport, in Ohio, and Hammond, in Indiana, and at
and between Pittsburg, In Pennsylvania, and Indianapolis, In Indiana, with
a branch to Cincinnati, in Ohio, and to cover all the Intermediate points, and
to be prior as a redemption debt to every other lien, claim, or incumbrance
thereon.
"(2) That of said issue of $150,000, an amount of $130,000 in said certificates,

so secured, be delivered to said Merchants' Telegraph Construction Company,
or to such persons as It shall designate, in full liquidation and paJ'ment of the'
Indebtedness of the Bankers' & Merchants' Telegraph Company to It, In relln·
qulshment of the possession and substitution of the receivership of said con··
structlon company. .
"(3) That the balance of said $150,000 In duplicate, to wit, $20,000, to be ap-

plied to the completion of the lines between Pittsburg and Indianapolis, and
that the said receivers have such power and authority with reference thereto
as is necessary to finish the constructIon thereof and place the same In work·
il}g order.
"(4) That the said receivers have full power and authority to maire, execute,

and deliver such Instruments, writings, or papers, under seAl or otherwise, as
may be requisite and necessary to effectuate the plan for the redemption of
said iines above named, and to fulIy carry out and consummate the provisions
of this order,"
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Between the 6th and 12th days of November, 1884, the certiftcates
were issv.ed,and the mortgage to secure the same made and delivered.
Each certificate contains the following recital:
"Said certIficates are hereby deelared to be a debt of the receivers, Incurred

for the benefit and protection of the properly In theIr hands, and, untll full
payment thereof, to be a first lien and charge upon· all telegraph Unes and
property which are located between Freeport, 0., and Hammond, Ind., and
between Pittsburg, Pa., and IndianapOlis, Ind., and between Rlchmond, Ind.,
Eaton, 0., and CincinnatI, 0., according to a certain deed of trust, or mort-
gage, gIve:t;l, to secure thIs Issue of certificates covering said lines and properties,
executed by saId receIvers to the Farmers' Loan & Trust Company, as trustees,
dated November 7, 1884. Transferable upon the books of the receIvers upon
surrender of this certificate."
The mortgage, in its introductory part, contains, among others, the

following recital
"Whereas, heretofore certain Unes or telegraph were buIlt, or partly bullt,

for the Bankers' & Merchants' Telegraph Company, by the Merchants' Tele-
graph Construction Company or Its assIgnors, saId lines extending from Free-
port, In the state of OhIo, through saId state, to IndIana, and through sald
state .. to Hammond therein, and likeWise from a point at or near PIttsburg, In
the state of PennsylvanIa, westward, through PennsylvanIa and Ohio and
Indiana, to Indianapolis, In the state of Indiana, with a branch from· saId last-
named line to OlnclnnatI, In the state of OhIo; the sald llnes aggregating about
765 mlles of pole Une, be the same more or less."
Also, after setting forth in part the order of November 3d by the

New York court, the paragraph marked "I" as before quoted in this
opinion being therein recited in full, the following:
"And whereas, to that end, the. parties of the first part have Issued, or are

about to Issue, specIal receIvers' certificates, as dIrected by said order of said
supreme court of the state of New York, In an amount of one hundred and
fifty. thousand dollars, to cover all the lit;les and property, of every kind and
nature, In and between the points and places mentioned In saId order, whIch
are and are to be prior as a redemption debt to every other lien, claim, or
Incumbrance on said lines, and to be a first lien and charge thereon."
And afterwards, as descriptive of the property mortgaged, the

following:
"All and sIngular the saId line or lines of telegraph to, from, and between

the sald points and places hereinbefore at large set forth and described, and
so much thereof as may now be bullt, or which may be hereafter constructed
and completed, together with all the lines, property, franchIses, telegraph lines,
cables, poles, WIres, Instruments, tools, apparatus, offices, fixtures, contracts,
leases, rights, claims, Interests, and demands, of every kind, nature, and de-
scription whatsoever, now held, owned, or possessed by the said receivers, or
by the Bankers' & Merchants' Telegraph Company, or which may be at any
time hereafter acquired In connection with said line of telegraph, more par·
tlcularly hereinbefore described."
Later, and at the November term of the circuit court of the United

States for the district of Indiana, and on the 3d day of December,
1884, in the cause first above mentioned, was entered an order in
words following:
"Upon reading and fiUng the petition of Richard S. Newcombe and James <1.

Smith, as receivers of the Bankers' & Merchants' Telegraph Company, ap-
pointed herein by 1lhls court, together with all the papers and documents thereto
annexed, and it appearing to be necessary and essential that the lines men·
tioned and described in said papers be forthwith redeemed, so as to save
to the said receivers and the interest they represent the large amounts now



POSTAL TEL. CABLE CO. V. VANE. 965

Invested therein by the Bankers' &: Merchants' Telegraph Company, now repre-
sented by said receivers, It is, on motion of counsel for said receivers, ordered
that the prayer of the said petition be, and the same hereby Is, granted, and
the action of the said receivers in making, executing, and delivering the cer-
tificates and mortgage mentioned and described In the said papers is hereby
approved, ratified, and confirmed, and the order of the supreme court of the
state of New York, dated the 3d day of November, 1884, Is hereby made the
order of this court, with the same force and effect as If originally made herein,
and the action of the receivers thereunder, so far as the same affects property
within this state, and concerning the making and Issuing of such certificates
and mortgage, is hereby confirmed and approved.
"And It is further ordered that the said one hundred and thirty tbousand

dollars of receivers' certificates shall be delivered to the receivers of the said
Merchants' Telegraph Construction Company.
"And the order of the supreme court of the state of New York, above men·

tioned, is in the words following, to wit: [Here followed a copy of that order.]"
Afterwards, at said term, and on the 15th day of De-

cember, 1884, there was made in said cause the following entry:
"Come the parties, and It Is now ordered that the order entered In this suit

on the 3d day of December, 1884, be, and the same is, modified so as to read
as follows: [Here followed the entry of December 3d, except the paragraph
containing the direction to deliver, etc., next before the last in said entry, as
above quoted.]"
It is to be implied, from the record; that a portion of the receivers'

certificates, to the face value of $130,000, were, in November, 1884,
delivered to the Merchants' Telegraph Construction Company, in
extinguishment of its lien on the lines in Ohio, and that by said
company, or its receivers, said certificates were assigned to one
Stokes, or to Stokes and De Castro. In the same month Stokes
and De Castro'turned them over for their full face value in cash to
.one Mackay, and about October, 1885, Mackay assigned them for
value to appellant. It appears that a portion, closely approximating
one·half, of these certificates, has been surrendered or extinguished,
and that the appellant, about the date last mentioned, went into pos-
session of the lines, or a portion thereof, in Ohio. The indications,
from the record, are that the mortgage given to secure these certifi-
cates was foreclosed in a court in Ohio in 1885, and the certificates,
to the extent mentioned, used in buying the lines in that state at a
sale made by the sheriff. The remainder of the certificates, some-
thing more than $65,000 on their face, at the time of the hearing in
the circuit court and the entry of the decree from which this appeal
was taken, was still held by appellant. In November, 1884, when the
order was made and the certificates issued, the poles on the line from
Freeport, across Indiana, to Hammond, in that state, supported ten
wires; in June, 1884, there were but four wires on this line. The
work of constructing it had been done by the Merchants' Telegraph
Oonstruction Company for the Bankers' & Merchants' Telegraph Com-
pany of New York, pursuant to a contract between the two com-
panies, and the latter company was then in possession. On the
17th of said month of June, the appellee, Vane, who, as foreman of
the Merchants' Telegraph Construction Company, had superintended
the work of building the four wire pole line from Freeport to Ham-
mond, contracted with the Bankers' & Merchants' Telegraph Com-
pany of New York to do the work of stringing upon this line six ad-
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ditional wires, furnished by said company. He completed this work,
and these wires, being the lower six of the ten, were strung-that
is to say, in place and attached to the poles-over the entire route
from Freeport to Hammond when the receivers were appointed. His
claim, or the unpaid portion thereof, against the Bankers' & Mer·
chants' Telegraph Oompany of New York, for doing this work, is
$13,771.12. After the appointment of the receivers, and after the
order for the certificates, Vane did work on the line between Ham-
mond and Chicago for which his claim, or the unpai!l balance thereof,
against the receivers, is $1,898.33. In June, 1884, and while Vane
was stringing the six additional wires, and up to the time when the
receivers were appointed, the four wire pole line from Freeport to
Hammond was not only in the possession of the Bankers' & Mer
chants' Telegraph Company of New York, but that company was
using the same in the business of telegraphing as part of its system
of telegraph lines. The receivers succeeded to the possession, and
for a time continued such use. Later, in the course of this and other
litigations in which the Bankers' & Merchants' Telegraph Company of
New York became involved, it transpired that that company had, long
prior to the filing of the bill in Indiana, so contracted with another
corporation, called the American Rapid Telegraph Company, that
the latter company had become vested with the ownership of the four
wire pole line from Freeport to Hammond. But the proprietorship
of the Rapid Company did not extend to the lower six wires, and such
proprietorship over the four wire pole line was, by the contract, sub·
ject to the easement or right in the Bankers' & Merchants' Tele·
graph Company of New York to have the six wires remain and be
supported and be used as telegraph wires on said poles. The right,
to the extent here indicated, .in the Rapid Company, was enforced
in a certain foreclosure litigation by the bondholders of the Rapid
Company, and afterwards this right was recognized by the circuit
court of the United States for the district of Indiana, and said four
wire pole line was by an order of that court released from its· cus·
tody, and the same has been since used and possessed by a stranger
to the present litigation; the court, so far as appears, not having
parted with its possession of, or jurisdiction over, said six strung
wires.
During the November term, 1884, of the circuit court of the United

States for the district of Indiana, Vane dealt with the receivers as
such. He had notice of their appointment, and was put upon in·
quiry as to the status of the property in question, but he failed to
advise the court in any way at that term touching his claims. After-
wards, and at the May term of the said court, and on the 7th of
May, 1885, he filed his intervening petition, making the receivers
parties defendant. They appeared, but what they answered is not
shown in the record. The matter was referred to a master, and on
January 30, 1886, he filed his report. On May 6, 1886, a decree was
entered after a hearing of exceptions to this report. On appeal to
the supreme court of the United States this decree was affirmed.
to Sup. ct. 60. It was determined by this decree that Vane had
valid claims against the Bankers' & Merchants' Telegraph Company
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of New York and the receivers in the sums already mentioned, but
no lien of any kind for either claim. This decree was pronounced
on the assumption by the court that the four wire pole line from
Freeport to Hammond, and the sb;: strung wires, constituted a single
property, and belonged to the Bankers' & Mercllants' Telegraph Com·
pany of New York. On December 7, 1889, Vane filed another inter·
vening petition. On January 23, 1890, the receivers answered. On
September 18, 1890, Vane filed a supplementary petition. This the
receivers answered November 17, 1890. Vane then filed a replica-
tion, and on November 21,1890, the matter was again referred to the
master. On May 16, 1895, the report of the master came in. On
May 23, 1895, exceptions were filed by the receivers. Pending the
hearing on the exceptions, and on July 8, 1895, Vane filed a further
petition, making parties thereto this appellant and the Farmers'
Loan & Trust Company, and calling for an answer from each. The
Farmers' Loan & Trust Company was not brought into court, and
did not appear. On October 2, 1895, appellant filed its answer,
setting up its ownership of the receivers' certificates, and claiming
the :first and paramount lien on the six strung wires, and, apparently
under the impression that such answer on its part might be taken
as a cross petition, took some testimony in support thereof. But we
find no replication to this answer, nor was any reply to it called for,
nor was any filed. Upon this state of the record the court made a
decree which is the subject of this appeal. By this decree it was
adjudged that the six strung wires last mentioned were still in the
custody of the court, that appellant had no lien upon or claim against
said property, that the same be sold clear of any lien, and that the
proceeds of the sale be applied-First, in liquidation of Vane's claim
for the $1,898.33; secondly, in liquidation of Vane's claim for the
'13,771.12; and that the remainder of the fund be paid into the regis·
try of the court.
It is insisted, in support of this decree, that the six strung wires

in question were not included as part of the property made subject
to the receivers' certificates. Counsel for appellee quotes from the
order of the court the following language:
"Said issne of said certificates to be secnred by a trust deed, in the nature

of a first mortgage Hen for $150,000, on all of the lines of telegraph at and
between Freeport, in Ohio, and Hammond, in Indiana, * * * to be prior
as a redemption debt to every other lien, claim, or Incumbrance thereon."

It seems that Vane, about the time of the appointment of the reo
ceivers, and after the six wires had been strung to the town of Ham-
mond, disconnected the said six wires at their western ends; and
grounded the same; that is to say, carried the ends to the ground,
so that they could not, for the time being, be used. In view of this
fact, the insistence is that the six wires were not "lines of telegraph"
between Freeport and Hammond, within the meaning of the order.
It will be seen, from the recitals already quoted in this opinion, that
the certificates contained on their face the statement that they were
to be a lien on all property of the Bankers' & Merchants' Telegraph
Company of every kind. In the mortgage securing these certificates,
all such property, real and personal, was alienated as security for


