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any right which complainant may have to seek relief, if any he be
entitled to, in a court of law.

The CIRCUIT JUSTICE concurred in the result, on the ground
that the remedy of the complainant, if any, was at law.

In this conclusion, also, SIMONTON, Circuit Judge, concurred.

BRAWLEY, District Judge. I dissent. Hyer and Shield were
rival promoters, each seeking from the city council of Richmond a
tranchise for a street railway on Broad street, and both looked to
Stewart, a banker in New York, for the money to carry out the enter-
prise. Hyer had already obtained a franchise from the council,
and was asking for some amendments thereto. Stewart, fearing
that the continued rivalry might result in the defeat of both, or in
the obtaining of a franchise of such nature that capital would not
embark in it, advised the parties to come together, and they united
in an agreement for mutual co-operation, and for an equal division
of whatever profits were realized. The agreement does not, on its
face, bear any of the indicia which mark a dishonest purpose. It
does not show, nor can it be reasonably inferred, that any sinister,
extraneous, or corrupting influences. were to be brought to bear
upon the city council of Richmond to superinduce the granting of
the franchise, nor is it alleged that any improper means were 10 be
used to accomplish it, and thus it is clearly distinguished from all
that class of cases where the courts have held contracts void as
reeking with corruption, such as using official influence for private
gain, securing public office for pay, retiring from competitive candi-
dacy under. agreements to divide fees, securing public contracts
upon like terms, or bargains for lobbying services to influence legis-
lation., None of those elements enter here, and the sole ground upon
which the decision rests is that the agreement was calculated to
diminish competition for the obtaining of the franchise. It is not
contended, nor can it be assumed, that Hyer or Shield, either or
both, had such control or monopoly of the building of street rail-
ways that they could, by combination, put up the price, or demanad
an unusual or unreasonable franchise, or embarrass the city of Rich-
mond, and thus injure or jeopardize the public interest, either by
their action or nonaction. A rule that might be justly applicable
to a kind of business which could not be restrained to any extent
whatever without prejudice to the public interest ought not to be
arbitrarily extended so as to interfere with that freedom of contract
which is a fundamental right. The franchise in question was not
a thing that was-put up at public auction, and bound to go to-the
lowest bidder, where a combination to chill the bidding might be
held to be in'contravention of the public interest. The city council
of Richmond, faithful, as it must be assumed, to its obligations to
the public, was not bound to give the franchise to this or any other
combipation . except upon such terms as it chose to anmex, and
there was no agreement for any corrupting influences to affect its
action. ' An honest co-operation between two parties to effect an
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object which neither could accomplish by itself is not forbidden,
although, in a sense, that might tend to lessen competition. There
is a competition that kills, as there is a combination that saves.
Competition in itself is not invariably a public benefit, and, to hold
a contract void because its tendency may be to defeat competition,
it must appear that the benefit to be derived from it is certain and
substantial, and not theoretical and problematical. The rivalry of
impecunious promoters in the obtaining of a franchise for an im-
portant public work requiring large capital for its fulfillment is not
of such certain advantage to the public that the law should be in-
voked to prevent its suppression. When such men discover a field
where capital can be profitably employed, and, seeking its aid at the
same source, are informed that the money necessary to develop it
can only be obtained upon the condition of their joint co-operation,
and they.voluntarily combine in furtherance of the enterprise, there
can be no objection to it if it is done honmestly and in good faith.
Unless such a contract, either on its face or viewed in the light of
the circumstances surrounding it, clearly discloses the fact that im-
proper means and influences are to be used to accomplish the desired
end, it should be sustained. “If there is one thing,” says Sir George
Jessel in a recent case, “which, more than another, public policy Pé-
quires, it is that men of full age and competent understanding shall
have the utmost liberty of contracting, and their contracts, when
entered into freely and voluntarily, shall be held sacred, and shall
be enforced by courts of justice.” All presumptions are in favor of
the legality of contracts; all reasonable intendments are indulged to
support them; if capable of a construction that will uphold and
make them valid, they are not to-be held illegal unless the circum-
stances are so strong and pregnant that no other reasonable conclu-
gion ean be drawn from them, for intention to violate the law is not
to be presumed. ,

The extent to which the doctrine of invalidating contracts of this
nature may be safely carried is not clearly defined, and there is no
immutable gtandard by which this rule is to be tested. Within it
are clearly embraced all cases of fraudulent acts, and all combina-
tions having for their object the stifling of fair competition at bid-
dings with the design to become purchasers at a price less than the
fair value of the property, but combinations for mutual convenience,
with a view to enable parties to do in common what neither could
do individually and which do not disclose a dishonest purpose, are
as clearly not within the rule. Courts must determine each case
according to its peculiar facts and circumstances, and can only de-
termine rightly when those circumstances are considered in their
relation to the reason and grounds of the rule. In Atchesen v.
Mallon, 43 N. Y. 147, the case cited in support of the adverse view,
Justice Folger says:

“But a joint proposal, the result of honest co-operation, though it might pre-
vent the rivalry of the parties, and thus lessen competition, is not an act for-
bidden by public policy. Joint adventures are allowed. They are public and
avowed, and not secret. The risk, as well as the profit, is jeint, and openly
assumed. The public may obtain at least the benefit of the joint responsibility
and of the joint ability to do the service. The public agents know then all that
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there is In the transaclion, and can more justly estimate the motives of the
bidders, and weigh the merits of the bid.”

‘That Hyer and Shield had made this agreement was no secret
The fact was published in the newspapers in Richmond on the after-
noon before the city council passed the ordinance granting the fran-
chise, and we have no complaint from that c1ty—fr0m the party
sapposed to be injuriously affected—that the suppression of compe-
tition has induced the granting of a franchise not duly regardful of
the public interests. The bill states that it was Hyer’s intention to
lay the whole matter of this agreement before the city council, and
there is no ground for the suspicion that there was any concealment.
I have not thought it necessary to congider carefully the effect upon
this contract of the rule stated by Lord Cottenham in Sharp v. Tay-
lor, 2 Phil. Ch. 801, and approved in M¢Blair v. Gibbes and Brooks v.
Martin and other cases in this country, although I am inclined to the
opinion that the doctrine there announced is directly applicable. Here
the contract to obtain the franchise which is held to be illegal has
been consummated, the franchise has been obtained, the aid of the
court is not sought to enforce it, nor can the franchise be in any man-
ner affected by what it may do; the transaction alleged to be illegal
is completed and closed; ome of the parties is in possession of all the
fruits, and the other seems to me to be entitled to recover in an ap-
propriate action his share of the realized profits. Public policy re-
quires that men should perform their contracts, and they ought not
to be allowed to evade their obligation upon vague and shadowy
‘grounds.' : If this were a proceeding on the part of the city of Rich-
mond to vacate the charter on the ground that it was obtained by
any corrupt practices, or by the suppression of fair competltlon, the
court should lend attentive ear to every suggestion of improper con-
duct on the part of the promoters; but the judicial conscience should
not be awakened for the protection of one who seeks to avoid a
contract of his own seeking on the ground that it was immoral, and
‘therefore that he has the right to make off with the swag. Those
who have legitimately invested their brains and capital in this enter-
prise of publie utility should not be harassed by the injunctions and
other processes which would impede its successful consummation,
but the plaintiff is, in ‘'my opinion, entitled to an accounting and to a
ghare of the profits realized by his co-promoter, and the bill, limited
in its scope to that object, should be retained.

T

_UNITED STATES v. UTZ et al.
(Circuit Court of Appeals, Third Circuit. April 80, 1897.)

1 CoNTRACT WITH GOVERNMENT—CARTAGE 0F IMPORTED GoOODS.

Petitioners contracted -with the United States to do all the cartage ot
"merchandise in custody of the government, imported at New York, from
the vessel, and from the general order store and warehouse to the public

_ store, for two years, at 18 cents per package, excepting ‘“‘sample pack-
ages,” which were to be carted at 1 cent each. Held, that “sample pack-
-ages” was not limited to sample packages confaining nondutiable goads,
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but included all sample packages, whether dutiable or not. 75 Fed. 648,
reversed.

2. LIMITATION OF ACTIONS—SUITS AGAINST UNITED STATES.

A right of action against the government, under a contract for cartage
of lmported goods In its custody, accrues as soon as the money becomes
due, without a prior presentation of the claim to the executive depart-
ment for allowance; and hence the six-years limitation in the act of
March 3, 1887, begins to run from that time, and is not interrupted by
such presentation of the clalm, or while it is under investigation or In
course of auditing by executive officers. 75 Fed. 648, reversed.

In Error to the Circuit Court of the United States for the District
of New Jersey.

This was a suit against the United States by William Utz, Thomas
M. Garrett, and William H. Kirby, to recover a sum of money al-
leged to be due for cartage of imported goods while in custody of
the customs officers at the port of New York. The circuit court
entered a judgment for the petitioners (75 Fed. 648), and the United
States bring error.

d. Kearney Rice, for the United States.
Chas. A. Hess, and Henry 8. White, for defendants in error.

Before ACHESON and DALLAS, Circuit Judges, and BUFFING-
TON, Distriet Judge. ‘

ACHESON, Circuit Judge. This cause is a proceeding under the
act of congress of March 3, 1887, entitled “An act to provide for the
bringing of suits against the government of the United States,”
whereby jurisdiction is conferred upon the circuit courts of the Unit-
ed States, concurrently with the court of claims, to hear and de
termine certain claims against the government of the United States.
24 Stat. 505, The suit was commenced in the court below on the
23d day of February, 1895. The claimants, William Utz, Thomas
M. Garrett, and William H. Kirby, in their petition, set up as the
foundation. of their claim a written contract, dated January 15,
1886, entered into by and between the petitioners, as parties of the
first part, and the United States, as party of the second part, where-
by it was agreed that the petitioners would do all the cartage of
merchandise in the custody of the government at the port of New
York “from the sixteenth day of January, 1886, up to and inciuding
the fifteenth day of January, 1888, at the rate of eighteen (18) cents
per package for all packages from the importing vessel, and from gen-
eral order store and warehouse to public store, with the exception
of sample packages; and that said parties of the first part will cart
‘all sample packages from all points at the rate of one (1) cent per
package, the said parties of the first part paying all ferriage in-
curred in carrying out this agreement.” The suit was brought for
‘the recovery of a balance alleged by the petitioners to be due to
‘them from the United States under this contract, the petitioners
averring that they had carted a large number of packages, upon
which they were entitled, under the contract, to receive payment
at the rate of 18 cents per package, but upon which packages they
had received payment at the rate of only 1 cent per package. The
court below sustained the claim of the petitioners to the extent of
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§4,501.77, and gave judgment in their favor against the United
States for that sum. The case 1s here upon a writ of error sued out
by the government.

Two principal questions are hére involved: First, whether the
term “sample packages,” as used in the contract, covered only such
packages as consisted of nondutiable samples, or whether it also em-
braced packages consisting of dutiable samples; second, whether
the claim of the petitioners was barred by the statutory llmltatlon

The defendant ‘below submitted to the court the following propo-
sition:

“That as the plaintiffs and petitioners made a binding agreement with the
defendant to cart all sample packages of merchandise for the sum of one (1)
cent per package, that no other or greater amount than the said sum of one
(1) cent per package could be recovered, it being immaterial whether the

sample packages so carted contained dutiable goods as samples, or samples
of goods which were free from paying duty to the United States.”

This proposition the court denied; and, in stating its conclusion
of law, the court, upon the mere assumption that the rate of cartage
for “sample . packages” was fixed so low, because of the lack of
revenue to the government from such packages, said:

“It seems quite clear that the true test of a ‘sample’ lay in the fact that it
was undutiable. The mere marking of packages as ‘samples’ by the shipper
or others could in no wise affect the rights of these plaintiffs under this con.
tract. The criterion by which packages were to be classified is to be found
in the character of goods which they contained, whether they were dutiable
or nondutiable. For all packages carted the plaintiffs were to receive
eighteen cents per package, excepting those which were samples, L e. non-
dutiable. E‘or these but one cent was allowed.”

We are not able, however, 80 to read this contract. We search
its provisions in vain to find any warrant for holding that the cart-
age of “sample packages,” if they contained duty-paying merchan-
dise, was to be at the rate of eighteen cents per package, and that
only “sample packages” consisting of nondutiable merchandise were
to be carted at the rate of one cent per package. No such distinc-
tion is expressed or hinted at in the contract. By their agreement
the parties fixed the cartage rate of eighteen cents per package for all
packages, “with the exception of sample packages”; and’ then fol-
lowed the explicit stipulation “that said parties of the first part will
cart all sample packages from all points at the rate of one (1) cent
per package.” The contract having thus clearly provided that “all
sample packages” should be carted at the rate of one cent per pack-
age, how can the court, proceeding upon the basis of the contract
itself, declare that that rate of compensation was applicable only to
one particular class of sample packages? To do this would be not
to construe doubtful language in order to reach the imperfectly ex-
pressed intention of the parties, but to make a material alteration
in their plain stipulation. The court is not at liberty, upon a mere
conjecture as to the supposed actuating motive of the parties, to in-
troduce into their stipulation a qualifying term, anl thus restrict
the stipulation to dutiable sample packages, when the parties have
said “all sample packages.” We are of the opinion that the court
below erred in holding that, under this contract, the petitioners



