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receivership, aIld contracted under circumstances I,'easonably indi-
cating a reliance upon a proper 'application of the current income
to their paYment. In the case of Bound v. Railway 00., 8 U. S.
App. 461, 7 O. O. A. 322, and 58 Fed. 473, such a creditor was held
to have implie<.lly waived his right tt> look to the income' earned
penqing an credit of eight months., with privilege of renewal.
The supreme court has not definitely laid down any limit within
which such debts must have been created to entitle them to outrank
mortgage liens in payment. In the case of Miltenberger v. Rail·
way 00., elsewhere cited, a limit of 90 days was adopted, while
in the cases of Trust 00. v. Souther, 107 U. S. 591, 2 Sup. Ot. 295,
and United States Trust 00. v. Wabas-h W. Ry. 00., 150 U. S. 287,
14 Sup. Ot. 86, a limit of 6 months was not disapproved. In other
cases, under special circumstances, claims originating more than
6 montl;J.s prior to the receivership have been allowed priority.
Hale v.Fros.t, 99 U. S. 389; Burnham v. Bowen, 111 U. S. 776, 4
Sup. Ot.675. It is to be observed that in neither of these latter·
mentioned cases was there any general order touching the pay-
ment of such claims. practice upon the circuits has varied in
this matter of a time limit upon these preferential claims, and the
circuit courts of. appeals have shown no unanimity in fixing upon
such a limitation. In the Fourth circuit it has been ruled that they
must have been incurred within a Hreasonable time" before the ap-
pointment of a receiver, and a claim was allowed priority under a
very peculiar receivership, which was created from 9 to 11 months
before. It must be admitted that the rule of "a reasonable time"
furnishes no sure guide, and leaves the whole matter open to the
discretion of the court, The same court, in Boston Safe-Deposit
& Trust 00. v. Richmond & D. R. 00., 8 U. S. App. 547, 10 O. O.

323, ilnd 62 Fed. 205, adopted a limitation of 90 days, in an
opinion by Ohief Justice Fuller. In Railroad 00. v. Lamont, 32
U. So App. 480, 16 O. O. A. 364, and 69 Fed. 23, the court of ap-
peals for the Eighth circuit held the time limit no bar, and al-
lowed a claim which in part originated some three years before
the receivership. In the Seventh circuit, we have the authority of
Mr. Justice Harlan for saying that a limitation of six months has
been regarded as a proper limitation upon such claims. The pre-
cise grounds upon which such a rule rests are so well stated by
the learned justice that we quote and adopt his rea8(}ning, as re-
ported in Thomas v. Railroad Co., 36 Fed. 808. The justice, on this
st,bject, said:
"The general rule that has obtained In this circuit for many years, though

not fully or expressly formulated In any pUblished deetsion, has been not to
charge the Income of mortgaged property accruing durlIig a receivership, or
the proceeds of sale of such property; with general debts for labor, supplies,
and equipment, back of the six months Immediately preceding the appoint-
ment'ofa receiver. While the court has not, perhaps, committed itself against
l!tpplylng a different and more liberal rule when the special circumstances or
equities· of the case demand snch a course, the general rule Is as just stated;
and I ,amunwllllngi In this case, and at this late day, to depart from It. Be-
sides, I am of opinion that, under the circumstances that usually attend the
administration of railroad property by the courts through receivers, the rule
titated Is a wise and salutary one. It would not do to charge the Income of
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mortgaged railroad property, managed by a receiver, or the property itself,
with every debt Incurred In all Its previous hIstory for labor, supplies, or equIp-
ment. As was saId In FosdIck v. Schall, the business of all railroad com-
panies Is, to a greater or less extent, done on credIt. 'I'hose who perform labor,
or furnish supplies and equIpment, usually expect and contract to be paid wIth-
In a reasonable time: and they do not ordinarily perform labor, or furnish sup-
pIles or equipment, after the railroad company has falled to pay wIthin such
time for what has been prevIously done or furnished. Expenses incuned with-
In such reasonable time constitute what are called 'current expenses,' which
ought, If possible, to be paid out of the receipts during the same perIod. When,
therefore, debts of that character remain unsettled, or are not put In suit, for
such a time as would be deemed unreasonable, it may be fairly presumed that
the creditors have ceased to look to current receipts for payment, and have
accepted the position of general creditors, who, as such, would have no claim
for indemnity upon any special part of the Income."

In this circuit a six-months rule has been almost universally
imposed, and a large number of insolvent railroad companies have
been wound up, and their property distributed among creditors,
under general orders so limiting the payment of such claims. In
this case the receivers were appointed by Jackson, circuit judge
(afterwards Mr. Justice Jackson), who made an order in these words:
"In these causes, upon the petition of Charles McGhee and Henry FInk,

receivers, etc., it Is ordered that they are hereby authoriz£,d and directed to pay
oft the pay rolls of the respondent for the month of June, 1892, and other unpaid
wages, due to employlls, accrUing not more than five months prior to 1st day of
June, 1892; also, to pay to the parties entitled all amounts appearing to their
credIt for cross-tIes, wood, fUel, materials, and suppIles furnished the respondent
wIthIn five months prior to said 1st day of June for the purpose of carrying
on its operations: making payments as aforesaid out of any moneys coming
Into their hands as receivers as hereafter arising out of the operation of said
road, and at such times and in such amounts as, in their discretion, may be
properly done In the proper management and direction of said railroad com-
mitted to their charge."

As these receivers were appointed June 24, 1892, it will be no-
ticed that this limitation was practically one of six months; Jan-
uary 1, 1892, being fixed as a date more convenient to adjust such
claims than one falling so near the end of a month and of a year
as a date precisely six months before the receivership. The ap-
pellants present no special circumstances which will justify a de-
parture from this general order, under which all such claims have
been settled, and we feel altogether indisposed to arbitrarily ex··
tend a limit imposed in the sound discretion of the circuit court.
For appellants, it is further insisted that the order made by Judge

Jackson should be construed as applying to the time when their
claims accrued, and that, in respect of at least parts of one or
more of their claims, the supplies were furnished upon a credit of
either 30 or 60 days, and did not fall due until after January 1,
1892. The order plainly limited the receivers to the payment of
claims for supplies "furnis·hed" on or after January 1, 1892. The
order can bear but one construction. The time of deliyery by the
seller to the railroad company is the time when they were "fur-
nished." In each instance where this contention is now made, the
items constituting the claims were delivered to a carrier, consigned
to the railroad company, prior to January 1,1892. The date of such
delivery fixes the date when they were "furnished." A part of
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the claim presented by Matthews, Northrup & 00. is for advertis-
ing matter furnished after January 1, This was disallowed
upon the ground that advertising could not be regarded as a mao
terial or supply used in the operation of the railroad. No prece-
dent for the allowance of a claim for advertising is furnished us.
The only instance to which attention has been called where such a
claim has been made for advertising matter is in the case of Po-
land v. Railway Co., 52 Vt. 144. The claim was disallowed, as
not being supplies or materials furnished for the operation of the
road. We are indisposed, under the admonitions of the supreme
court concerning the disposition of certain courts to extend this
rule, to apply it to supplies which cannot be regarded as in any
sense tending to preserve the mortgaged property for the bond credo
itors, or adding to the value of their security. The several decrees
appealed from must be, and accordingly are, affirmed.

LIBERTY PERPETUAL BUILDING & LOAN CO. et al. v. M. A. FDU
BUSH & SON MAOH. 00. et al

(01rcuit Court ot Appeals, Fourth Circuit. May 5, 1897.)

No. 204.
LABORERS' LIENS-RECORDING OF CI,AIMS-STRICT COMPLIANCE WITH STATUTE.

To acquire a laborer's lien, under Code Va. §§ 2485-2487, as amended by
Acts 1891-92, p. 362, the requirement that the claims must be filed in the
clerk's office within 90 days after the wages become due must be strictly
complied With, and the record must show the fact ot compliance. There-
fore the mere recording of labor tickets within 90 days from their date,
with nothing to show that the wages were due on the day the tickets were
dated, gives no lien; nor can the record be supplemented by parol evidence
on this point after suit brought to enforce the lien.
Brawley, District Judge, dissenting.

Appeal from the Circuit Court of the United States for the West·
ern District of Virginia.
Martin P. Burks, for appelJants.
S. V. Southall, for appellees.
Before GOFF and SIMONTON, Oircuit Judges, and BRAWLEY,

District Judge.

GOFF, Circuit Judge. In disposing of the questions raised by
this appeal, it will not be necessary to refer to all the facts disclosed
oy the record. The bill was filed by the M. A. Furbush & Son Ma-
.-:hine Company, a corporation created by the laws of the state of
New Jersey, and a citizen of that state, and Oharles A. Furbush, a
dtizen of the state of Pennsylvania, against the Liberty Woolen
Mills and the Liberty Woolen Manufacturing Company, corpora-
tions created by the laws of the state of Virginia, and certain trus-
tees under a mortgage made by said Liberty Woolen Mills Oom-
pany,-all citizens of the state of Virginia. The bill alleges: That
the Liberty Woolen Mills in June, 1884, being indebted to M. A.
Furbush & Son in the sum of $14,813.77, in order to secure the same,
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executed a mortgage upon its machinery and fixtures, situated in
the mill building of that company, at Liberty, Va., which mortgage
was duly admitted to record in the proper office on the 25th day
of June, 1884. That on April 11, 1889, all the property of said
Libe.rty Woolen Mills, real imd personal, was sold by said company,
for the sum of $17,000, to William H. McGhee, T. D. Berry, S. M.
Bolling, S. Griffin, and J. S. who purchased with
of'said mortgage made to secure the debt to the M. A. Furbush &
Son Machine Company. That on April 12, 1889, an agreement was
entered into between said purchasers and the Furbush & Son Com-
pany as follows: That $5,600 of the coupon bonds of the Liberty
Woolen Mills (secured by mortgage upon all the real and personal
property of that company" dated June 1, ,1885, duly of record)', which
had" been theretofore pledged by said company as security for a
debt due by it to the People's National Bank of Lynchburg, Va'.,
should be redeemed by said purchasers within 30 days, and turned
over to the Furbush & Son Company as a cash credit on the debt so
secured to them by mortgage, which was done; that the purchasers
should execute to the Liberty Woolen Mills four bonds, for an
amount, in the agg,regate, of the residue of the debt due said Fur-
bush & Son Company, which were to be assigned to that company
as collateral and additional security for the debt so due it, which
also was done. It was further set forth that at the time the bill
was filed the balance due the Furbush & Son Company on their'
said debt was $3,597.66, with interest thereon, as well as the $5,600
of coupon bonds before mentioned; that the purchasers of the prop-
erty of the Liberty Woolen Mills formed a joint·stock company for
the purpose of operating the plant so purchased by them, and that
it was duly chartered under the law as the Liberty Woolen Manu-
facturing Company, the old company, with the assent of the pur-
chasers, conveying the property directly to the new organization;
that the Liberty Woolen ,Mills defaulted in the payment of the cou-
p{)ns due December, 1894, on the bonds secured by the mortgage of
June 1, 1885, and was still in default when this suit was filed;
that the Liberty Woolen Mills Company was ins<llvent, and that its
property would not sell for enough to pay the costs of sale, and the
debts secured by the mortgages referred to. The prayer was for
the foreclosure of the mortgages, and the application of the pro-
ceeds of sale to the payment of the debts of said company; for an
accounting; for the appointment of a receiver, if found necessary;
and for general relief. Some of the defendants filed separate de-
murrers to the bill, for reasons not necessary to be now set forth,
which were overruled; and thereupon they filed their answers, to
which the complainants replied generally, and the cause came on
to be heard, the bill having been taken for confessed as to the Lib·
erty Woolen Mills and the Liberty Woolen Manufacturing Com·
pany. A decree was passed referring the cause to a master, with
instructions to report an account of all the liens upon the property
in the bill mentioned, giving their respective amounts, and their·
arder as to priority. The complainants then filed an amended bill,
simply making additional defendants, the Liberty Perpetual Build
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lng & Loan Company one of them. Said last-named company
in its answer claimed that, as assignee, it held liens on the property
in the bill described, for labor furnished the Liberty Woolen Manu-
facturing Company, amounting to $3,180.51, wl;lich it insisted were
first liens on said property, having preference over the mortgages
in the bill set forth. The master to whom the cause was referred,
after due notice to the parties, proceeded to execute the order of
reference, and returned his report, to which certain exceptious were
filed,-among others, that of the Liberty Perpetual Building & Loan
Company, because the master had failed to state its debt as' a lien
on the property sought to be sold, having preference over the liens
of the mortgages. Said company, as assignee of the laborers to
whom they were originally given by the Liberty Woolen Manufac-
turing Company, owned "labor tickets" amounting to the sum of
$3,180.51, which, it claimed, held the position of a paramount lien
on the property described in the bill, by virtue of the laws of the

of Virginia. It appears from the master's report,- and the
evidence filed therewith, that these claims were in the form of notes
given by the Liberty Woolen Manufacturing Company, dated at
various times in the Year 1894, payable 60 days after date to the oJ:'-
der of the laborers' employed by said company, and assigned. by
them, by indorsement thereon, to the Liberty Perpetual Building &
Loan Com-pany. Priority for these debts was claimed under sec-
tions 2485, 2486, and 2487 of the Code of Virginia, which are here
quoted in full as follows: ,
"Sec. Lien of Employees," etc., "of All Transportation Companies," etc.,

"on Franchise and Property of Company. All conductors, brakesmen, engine-
drivers, firemen, captains, stewards, pilots, clerks, depot or office agents,store-
keepers, mechanics or laborers, and all persons furnishing railroad Iron, engines,
cars, fuel and all other supplies necessary to the operation of any railway,
canal, or other transportation company, or of any mining or manUfacturing
company, chartered under or by the laws of this state, or doing business with-
In Its limits, sball have a prior lien on the franchise, gross earnings, and on all
the real and personal property of said company which Is used in operating the
same, to the extent of the moneys due them by said company for such wages
or supplies; and no mortgage, deed of trust, sale, hypothecation, or convey-'
ance, executed since the twenty-first day of March, eighteen hundred and seven,
ty-seven, shall defeat or take precedence over said lien; prOVided, that if any
pel'son entitled to a lien, as well under section twenty-four hundred and
seventy-five as under this section, shall perfect his lien given by either section,
he shall not be entitled to the benefit of the other.
"Sec. 24S6. How Perfected; How Enforced. No person shall be entitled to

the lien given by the preceding section unless he shall, within six months after
his claim has fallen due, file" in the clerk's office of the court of the county
or corpotatiQo 10 which Is located the chief office In this state of the company
against which the claim is, or In the clerk's office of the chancery court of the
city of Richmond, when such office is In said city, a memorandum of the
amount and consideration of his claim, verified by affidavit, which memoran-
dum the said clerk shall forthwith record In the deed book and Index the same
In the name of the said claimant and also In the name of the company against
which the claim is. Any such lien may be enforced in a court of equity.
"Sec. 2487. Assignee's Rights. Any assignee of such claim may file the mem-

orandum and make the oath required by the preceding section, and shall have
tl'te same rights as his assignor."
By an act of the geneml assembly of Virginia, chapter 224, Acts

1891-92, p. 362, § 2486, as quoted, was amended so as to require the
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memorandum of the amount and consideration of the claim to be
filed in the clerk's office within 90 days alter the claim has fallen due.
Par. 9. The court below overruled the exceptions of the Liberty
Perpetual Building & Loan Company to the master's report, and de-
creed that the claims held by it were not liens having priority over
the mortgages mentioned in the bill, but subordinate thereto. This
action of that court is the only error assigned in the appeal we are
now considering.
The court below founded its decree on its findings that the Vir·

ginia legislation referred to was, so far as it related to liens for
wages due the employes of manufacturing companies, unoonstitu-
tional and void (citing Fidelity Ins. & Sale-Deposit Co. v. Shenan-
doah Iron Co., 42 Fed. 372, 376), and that in any event the laborers
of the Liberty Woolen Manufacturing Company could have no lien,
except upon the property of that company, which the court held
was simply the equity of redemption; in other words, the property
of the Liberty Woolen Mills, subject to the mortgages executed by
that company upon the same. In the view that we take of this
case, it will not be necessary to pass upon these questions, for the
reason that, under the terms of the sections of the Code referred to,
the claims relied upon by the appellant were not liens upon the
property mentioned, even if said Liberty Woolen Manufacturing
Company had held it free from all incumbrances, and if there had
been no doubt as to the constitutionality of the legislation now
called in question. The .debts secured by the mortgages were in·
curred, and the liens claimed by the complainants were created,
some time before the organization of the Liberty Perpetual Building
& Loan Company, by which the laborers were employed through
whom, by assignment of their demands for money due them for
wages, the appellant claims a lien on the franchise, gross earnings,
and on all the re.al and personal property of that company. If
such a lien exists on said property in favor of the appellant, it is
one unknown to the common law, as well as to the courts of equity,
and can be sustained only under the provisions of the Virginia
Code before mentioned. Being thus dependent entirely on the stat-
ute, and as it, if recognized, deprives liens prior in date of their
previously conceded preference, it can only be successfully asserted
after the terms' and conditions prescribed by the Code have been
fully complied with. This legislation, while commendable in char-
acter, is far reaching in its results, and those claiming its benefits
will be required to show that they have st!,ictly observed the obli-
gations imposed upon them by its provisions. This is absolutely es-
sential, in order to properly protect, not only those who are hon-
estly entitled to the benefits secured by the statute, but also for the
protection of the owners of property, and the security of purchasers
thereof, as well as for the preservation of the liens created by other
provisions of law, in which the general public, as well as the owners
thereof, are concerned. The sum claimed by the appellant (in the
aggregate, $3,180.51) is made up of many small amounts, shown by
the "labor tickets" given for labor performed by different persons
for said company, duly assigned, all of which are similar in charac-
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ter, differing only in the dates, names of the parties to whom pay·
able, and the amounts due, and one of which, taken at random from
the large number filed, reads as follows:
"No. 4093. Bedford Olty, Va., May 12, 1894.
"Sixty days after date, we promise to pay to Bettie Harris or order two

60-100 dollars, for labor, in accordance with the laws of the state of Virginia.
"Liberty Woolen Manuf'g Co.,

"$2.60-100. By George L. Ewart, B'kpr."

These tickets were assigned to the Liberty Perpetual Building &
Loan Oompany by the parties to whom they were issued, and that
company at different times, and within 90 days after the dates of
said tickets, presented them to the clerk of the county court of Bed-
ford county, Va., and they were admitted to record. With each
set of tickets so presented was a memorandum of the amount and
date of each one, to which was attached the affidavit of the cashier
of said company that the notes listed had been issued by the Liberty
Woolen Manufacturing Company for services rendered it by its
laborers; that they were unpaid, and had been assigned to, and
were then held by, his said company,-which memorandum was ad,
mitted to record with the notes or tickets. When the appellant
presented its claims to the master, objection was made by the com·
plainants to the allowance of the sum due on said labor tickets, be-
cause the provisions of the law under which the lien was claimed
had not been complied with, and that, therefore, they did not con-
stitute a lien on the property in controversy. The master, though
he disallowed the priority of these claims for other reasons, was
not impressed with this objection, nor did the court below pass
upon it, but disposed of the "questions raised on other grounds.
Still, before the decree appealed from can be reversed, the appellant
must show, not only: that the court below was in error in its rulings
and its decree, but also that the labor claims in question are liens
on said property,-in other wo,rds, that the requirements of the Oode
cited had been strictly observed. Do the records of the office of
the clerk of the county court of Bedford county show that a lien
has attached to the property in the bill mentioned, by the action
of the appellant under the provisions of the law applicable there-
to? It will be remembered that it is only the laborers of "any
railway, canal, or other transportation company, or of any mining
or manufacturing company," who are entitled to "have a prior lien
on the franchise, gross earnings, and on all.the real and personal
property," of such companies, "which is used in operating the same,
to the extent of the moneys due them by said company for such
wages"; and also must it be kept in mind that such laborers are
not entitled to such lien unless they have, within 90 days after
their claims have fallen due, filed in the clel:rr's office of the court
of the county or corporation in which is located the chief office in
the state of Virginia of the company against which the claim is, a
memorandum of the amount and consideration of their claims, verified
by affidavit, which memorandum is to be recorded in the deed book,
and indexed in the name of the claimant and also in the name of
such company. The legislature evidently intended that all these
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provisions should be respected by those desiring toavail themselves
of the benefits provided for in the legislation now ul1der considera·
tion. The intention was that the mere inspection of a record, to
be found at a particular place, should disclose all the information
necessary in order to enable those interested tllerein to determine
as to the existence of liens on the property of certain companies.
If the claims of such laborers are assigned, the assignee, in order
to perfect the lien, must observe the provisions of the. statute in the
same manner and to the same extent as was requIred of the as-
.signor. It nowhere appears in the memorandum in said clerk's
office, filed for record by the appellant as assignee, that the respec-
tive assignors had been employed as laborers by the I,.iberty Woolen
Manufacturing Company, nor is it shown therefrom that said com·
pany was of the character thatits laborers were entitled to secure
their wages by lien; and the insistence it is presumed to be
a manufacturing company, from itS name, is without force. Nor
is the real and personal property on which a lien was claimed to
exist even referred to, let alone designated; and this in the face of
the statute, which is evidently intended to permit such companies to
own both real and personal property, to which the lien provided
for shall not attach. Nor does it appear that the memorandum
mentioned was filed with the clerk within 90 days after the claims
for labor fell due. And, from all that we can see from such rec·
ord, there is nothing to show when the labor was performed; and
it may be, or not, that the claims for the same had been due more
than 90 days when the tickets are the items of the aggregate
of appellant's demand were given to the laborers who assigned them
It may be that the memorandum required to be filed with the clerk
for record need not necessarily contain all the information that we
have just indicated was omitted from the statement filed by the ap-
pellant rela.tive to the claims assigned to it, but we think it would
be "the better practice so to do," as has been indicated in the opin-
hms of the courts of last resort in several states, construing statutes
similar in character. But we are clearly of the opinion that, be-
caUse the said record fails to show that the memorandum of the
amount and consideration of the claims was filed with the clerk
within 90 days after the wages of the laborers were due, no lien
attached to the property of said Liberty Woolen Manufacturing
Company by the recordation of said memorandum, and that the
court below did not err in decreeing against the appellant concern-
ing the same. We do not mean to be understood as saying that
the Liberty Woolen Manufacturing Company gave said tickets to
its laborers in payment for labor rendered some time theretofore,
but we do say that it is not disclosed by said record when the labor
represented by such tickets had been performed,-whether the
wages were due on the days the tickets were dated, or a week or a
yel;tr previous thereto. The appellant, realizing that the record
was defective, attempted to supply the omitted information by ex-
amining a number of witnesses before the master for the purpose of
showing that, as a matter of fact, the 90 days allowed by the statute
from the time the claim became due to the period when the memo


