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Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-
trict JUdge.

BUNN, District Judge. The appeal in this case is taken from an
order of the circuit court sustaining a demurrer to the bill, and dis-
missing the same for want of equity. The bill was filed by property
owners abutting Fifth avenue, in the city of Chicago, to enjoin the
construction of an elevated railroad on that street in front of the
appellants' property. The point in controvergy involves the ques-
tion of the right of an owner of abutting lots to enjoin the construc-
tion of an elevated railroad upon a public street to be used for public
purposes, on the ground that the ordinance authorizing such con·
struction was void for want of a sufficient petition of property own-
evs, as required- by the statute of the state of Illinois. The circuit
court sustained a demurrer to the bill, and refused to grant an in-
junction. As this is a question of local law appertaining to real
estate, we are of opinion that the question should be controlled by
the decisions of state courts of Illinois, and the decision of the court
below seems to be fully sustained by the decision both of the ap-
pellate and supreme courts as well as the circuit courts of the state.
The case of John W. Doane v. Lake Street Elevated Railroad Com-
pany, in the circuit court for the county of Cook, presented the pre.
cise question presented here, and has been decided in the supreme
court since this appeal was taken. 46 N. E. 520. The circuit
court sustained a demurrer to the bill for want of equity, and the ap-
pellate court affirmed the decree, and the case was appealed to the
supreme court of the state. The case is not distinguishable from
the one at bar. The court, in deciding the appeal, says:
"The question for decision Is, do the facts well pleaded In this bm entitle the

complainant to the injunctlon prayed for? It is conceded that the common
council of the city of Chicago is, by the provisions of our statute, given ex-
clusive control and supervision of its streets, the fee of which is vested in the
municipality. While they are held In trust for the public use, and can only be
appropriated to the purposes for which they were dedicated, it is the settled
law Of this state that permitting street railroads to be placed therein Is not sub-
jecting them to an unlawful use. It has often been 80 decided by this court
as to surface roads, and no good reason has been suggested, and none, we
think, can: be offered, for making a distinction In this regard between elevated
and surface roads. The road In question, If constructed in conformity with
the requirements of the ordinance, will certainly obstruct travel upon the loop
or street les% and be less hazardous to the public, than would be a surface road.
The pillars upon which the superstructure is to be built, which It Is claimed
will exclude the public from a part of the street, are but a necessary part of
the road, as much so as are the ralls and other parts of tracks constructed
upon the ground, or as are trolley posts placed In the street for operating an
electric road by the trolley system. It Is true that all th!\se things do to some
extent Interfere with the use of the street by ordinary vehicles, but the Incon-
venience is one which must be borne for the benefit resulting to the public from
the better modes of travel thus afforded."
Various Illinois cases are cited as authority that the remedy is

by action at law for damages. Moses v. Railroad Co., 21 Ill. 516;
Chicago, B. & Q. R. Co. v. West Chicago St. R. Co., 156 III. 270, 40
N. E. 1008; Murphy v. City of Chicago, 29 Ill. 279; Stetson v. Rail-
road Co., 75 Ill. 74; Patterson v. Railway Co., 75 Ill. 588; Railroad
Co. v. McGinnis, 79 TIl. 269; Railroad Co. v. Schertz, 84 III. 135;
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Insurance Co. v. Heiss, 141 Ill. 35, 31 N. E. 138. See 46 N. E. 520.
Proceeding, the court further says:
"The same doctrine is recognized in Corcoran v.Railroad Co., 149 Ill. 291,

37 N. E. 68; White v. Railroad Co., 154 Ill. 626, 39 N. E. 270. We said in
Chicago, B. & Q. R. 00. v. West Chicago St. R. 00., supra, where the fee of
the street is In the city, such damages as the owner may suffer from the laying
of a railroad track in the street are merely consequential, so far, at least. as
they affect the property abutting on the street In such case, as there Is no
physical taking of the land, injunction will not lie to enjO'in the taking, the
remedy being an action at law for damages. The real ground upon which re-
lief by injunction Is denied In such cases Is that, the use of the street being
within the purposes for which It is laid out, and therefore a proper use, the
right to occupy is properly a question between the defendant and the munici-
pality having the control of Its streeta and charged with the duty of keeping
them free from unlawful obstructions. or between the defendant and the pub·
lIc generally, the Individual being left to his action for damages for an injury
resulting to his property. He has no standing In equity on account of public
Injury, or for the purpose of Inflicting pUnishment upon the defendant for Its
wrongful acts. He can only Invoke that jurisdiction In order to protect his
property from threatened Injury. His injury Is a depreciation of the property
which Is capable of being estimated In money, and recoverable In an action at
law; therefore a court of eqUity will not Interfere by injunction. The principle
Is that, the abutting pI1'Operty owners having a complete remedy at law,
courts of equity will not; upon his allegation that the ordinance authorizing the
construction Is Illegal, enjoin the defendant from proceeding until the question
of Illegality can be litigated and determined, but remit him to his action at law;
and this, It seems. to us, is a just and reasonable rule, the enforcement of
which will protect the rights of all parties Interested. To hold otherwise would
be to render Impracticable the building and operation at street-car lines under
our statute. While such improvements are owned and operated by private In-
dividuals or corporations, the use of the streets Is public, and not private, and
upon that theory alone they are permitted to be constructed In the streets, and
It will not be denied that In large and populous communities they are of great
public utillty,if not a public necessity. While, therefore, the private owner Is
entitled to have all his property rights tully protected, that right should be ac-
corded him, If possible, by a remedy which will not unnecessarily Injure others,
and render Impossible the constmction and operation of necessary faclllties for'
public travel. A moment's reflection will, we think, convince anyone that If
every abutting owner not consenting may enjoin street-railway companies from
building their lines In streets upon the ground that the consent of the city has
not been legally obtained, because of facts alleged which do not appear upon
the face of the proceedings, the building and operation of all such lines will
become practically Impossible. In a case like this the work would necessarily
be stopped until titles to abutting property could be adjudicated and settled,
the powers of agents, etc., determined, and the motives which may have
prompted owners to give their consent inquired Into. After this had been done,
which, In the ordinary course of litigation, would require many months, or
even years, of time, If the facts should be found in favor of the validity of the
ordinance, the work may proceed as to this complainant, he still being entitled
to his action for damages. The decision. however, would settle the validity of
the ordinance between him and the defendant and no one else. Any number
of other owners may, In succession, ,procure Injunctions on the same or similar
grounds, and prosecute tliem to a like final determination. Manifestly, neither
persons nor corporations would hazard capital In an enterprise subject to such
uncertainty and delay. There Is a certain, adequate, and complete remedy at the
suit of the public whenever there Is a threatened or actual unlawful obstruction
of streets and highways, and, as we think, an equally certain, adequate, and
exclusive remedy to the abutting owner for all his damages, present and pros.-
pective."
We think these adjudged cases of the supreme court of Illinois

are controlling upon this court, and the decree of the circuit court is
therefore affirmed.
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JOUROLMON et aI. v. EWING et at. I
(01rcult Courtot Appeals, Sixth O1rcuit. May 10, 1897.)

No. 881.
1. INTEREST-AGREEMENT OF P,lRTIES-PUROHASE MONEY OF LAND.

Where a note for purchas4\l money of iands provides for the payment ot
Interest from the date ot the contract of sale, and the vendee was given pos-
session in which he has.not been disturbed, interest runs from that date, not
trom the time when a gooll title Is made; and a condition that any parcels of
the land in litigation, or adversely owned or possessed, shall not be paid for
until the title Is cleared. simply postpones the time ot payment, without
affecting the amount.

.. SAME.
'l'he general rule Is that, where there Is an express stipulation In regard

to the payment of interest, it will be regarded as a part of the contract, and
enforced accordingly; but where there is no such stipulation, and interest
is treated as damages, It will be awarded or denied, according to the equity
of the circumstances.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Eastern District ot
Henderson & Jourolmon and Webb & McClung, for appellants.
Geo. W. Easley and. Pritchard & Sizer, for appellees.
Before TAFT and LURTON, Oircuit Judges, and SEVERENS, Dis-

trict Judge. ,

SEVERENS, District Judge. The Tennessee Coal, Lumber & Tan-
Bark Company on the 8th day of November, 1889, being then the
owner of a large tract of lands lying in Morgan county, Tenn., the title
to some parcels of which rested under clouds arising from the claims
of other parties, and having in contempilltion the purchase of certain
other inlying parcels, entered into a contract with the East Tennessee
Land Company for the sale to the last-named company of all of the
said lands for the agreed price of $10 per acre, amounting in the
whole to the sum of $125,000. A part of the purchase price was paid
down, and it was stipulated in the contract that the balance should
be paid in installments, with interest from the date thereof. It was
further provided in the contract that the parties should meet at
Knoxville on the following 15th day of January for the purpose of
executing the deed and the notes to be given for the deferred pay-
ments. At the last-mentioned date the parties met as agreed, and in
execution of the contract a deed was executed for the whole of the
above-mentioned tract by the Tennessee Coal, Lumber & Tan-Bark
Company to the East Tennessee Land Company, in which certain
other parties joined as grantors, who held the legal title to, or had
claims upon, certain parcels of the lands sold. This deed, after ac-
knowledging the receipt of the sum of $12,000, which had already
been paid, stated that the further consideration of the deed was
$113,000, to be paid in three installments, evidenced by notes for that
amount, and due as follows: The first, for $31,000, due April 15,
1890; the second, for $41,000, due July 15, 1890; and the third, for

due January 15, 1891,-€ach bearing interest from November
1 Rehearing denied JUly 6, 1897.
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8, 1889, to secure the payment whereof a specific lien was retained
on the property thereby· conveyed, and granted, bargained, sold, and
conveyed the lands therem described, with covenants of seisin and of
right to convey, of freedom from incumbrances, to warrant and de-
fend the title, and for ·further assurance. The warranty of the Ten·
nessee Coal, Lumber & Tan·Bark Company extended to all of the
lands conveyed. The warranty of the other grantors was limited to
the particular parcels m which they respectively claimed the title or
some interest therein. The notes of the East Tennessee Land Oom-
pany for the .deferred payments mentioned in the deed were at the
same time executed and delivered. These notes were alike in form,
except in respect of the amounts and the dates when payable, which
corresponded with the amounts and dates specified in the deed. One
of the notes is here copied:
"$41,000. Knoxville, Tenn., January 115, 1890.
"On OJ' before the 15th day of July, 1890, the East Tennessee Land CQmpany

promises to pay to the order of the Tennessee Cool, Lumber and Tan-Bark
Oompany forty-one thousand dollars, with interest from November 8, 1889,
value received in deed bearing date Janual"Y 15, 1890, from the Tennessee Ooal,
Lumber and Tan-Bark Company and others to the East Tennessee Land Com·
pany, conveying four tracts of land in Morgan county, Tennessee, known as
'Entries Numbers 1,969, 1,968, 1,959, 2,814,' and this note fs secured by lien
expressly retained In, and is subject to all equities of, said deed; but this note
18 based on a. purchase price of ten dollars per acre, as recited In said deed,
and is given for one-third of the purchase money, less six hundred and sixty-
six and sixty-six one-hundredths dollars (paid In cash previously to the execu-
tion of the said deed, and credited on second payment), under contract dated
November 8th, 1889, that said land Is to be prod for In three payments, and any
abatement or Increase In purchase money that may be brought about by de-
termination of acreage by more careful surveys shall a.pply proportionately to
each note, and any overpayment shall apply on the note next falling due.
"Land adversely owned, or In litigation, or in adverse possession, shall not

be prod for until such adverse claims be removed of record.
"East Tennessee Land Company,

"By Frederick Gates, General Manager." .

These notes were subsequently assigned by the Tennessee Coal,
Lumber & Tan-Bark Company to Leon Jourolmon and Hu. L. Mc-
Clung, the petitioners herein, as trustees. The parties who repre-
sented the East Tennessee Land Company in this purchase were
Frederick Gates and J. W. Scott. These persons were cognizant of
the state of the title of the lands conveyed; Scott being a practical
surveyor and abstracter of titles, living in the county of Morgan, in
which the lands were located. It was well known to these parties
that the title to some parts of these lands was in litigation, and that,
with respect to others, the title was yet to be acquired by the Ten-
nesseeCoal, Lumber & Tan-Bark Company; and it was understood
that the title to all the lands covered by the deed of the Tennessee
Coal, Lumber & Tan-Bark Oompany, which was not then perfect, was
to be cleared of adverse claims, or bought in, and it was therefore stip-
ulated in the three purchase-money notes that the ''land adversely
owned, or in litigation, in adverse possession, shall not be paid for
until such adverse claims be removed of record." Possession was at
once delivered of all the lands, and the Tennessee'Cool, Lumber & 'fan·
Bark Company proceeded to acquire and perfect the title to such as it
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did not already hold by complete title, and no question is made now
with respect to the validity and completeness of the title to all the
lands covered by the deed. In November, 1893, Ferdinand Schumacher
and others, general creditors of the East Tennessee Land Company,
filed their bill in the· court below for the purpose of winding up the
East Tennessee Land Company as an insolvent incorporation; and in
March, 1894, the Central Trust Company of New York also filed in the
same court its bill against the East Tennessee Land Company fo'r the
purpo,seof foreclosing a mortgage which had been given by the last-
named company to the said Central Trust Company to secure certain
bonds which it had issued. These two causes were, by an order of
the court, consolidated under the style of "The Central Trust Com-
pany of New York v. The East Tennessee Land Company," and all
the creditors of the East Tennessee Land Company were directed to
come in by petition and file their claims. On June 11, 1894, Jourol-
mon and McClung, as trustees,' filed their petition in the consolidated
case, setting forth the above-stated purchase and sale of lands, the
execution of the three notes given for the purchase money, and the
assignment thereof to them; that certain payments had been made,
but that the balance still remained due. They prayed a reference to
ascertain the balance due, and for a decree establishing the balance
as a first lien upon the lands sold. On the same date (June 11, 1894),
W. H.Russell and A. A. Hopkins, who had been appointed receivers
in the consolidated case, and to whose office the defendant has suc-
ceeded, also filed a petition, and therein admitted that there was still
a large balance of purchase money due upon the notes given by the
East Tennessee Land Company to the tan-bark company, for the pay·
ment of which an express lien had been retained by the vendor; and
they further stated that they had entered into a contract with the
state of Tennessee by which they had agreed to sell to it, for the price
of $80,000, a large portion of the lands which the East Tennessee
LandC6mpany had purchased from the Tennessee Coal, Lumber &
Tan-Bark Company; and they prayed that their contract of sale be
confirmed,and that the title to land so sold to the state of Tennessee
should be vested in the state, free of the original vendor's lien, and
that an account should be taken between the East Tennessee Land
Company and its vendor of the amount still due. Such a reference
was ordered, and a special master appointed, who proceeded on the
reference and made his report. The matter was recommitted for the
purpose of making certain special inquiries, and again further recom-
mitted for a like purpose. It is unnecessary to enter into the par·
ticular matters involved in these references, further than to say that
the of difficulty, and the one which is involved in the
controversy here, was created by the objection raised by counsel for
the receivers of the East Tennessee Land Company upon the ques·
tion as to the date from which the petitioners were entitled to re-
cover interest upon their notes; the position taken by the petitioners
being that interest should be computed according to the terms of
the notes (that is to say, from the 8th day oT. November, 1889); the
receivers, on the other hand, contending that the petitioners were not
entitled to claim interest upon the purchase price in respect of the
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several tracts until the title thereto was cleared up and made ac-
This position counsel for the receivers has all along main-

tained, and still maintains. He insisted before the master and be-
fore the court that, this being a proceeding in a court of equity, the
complainants were not entitled, as standing in the place of vendors
in this respect, to recover interest on the purchase price of land, the
title to which was not marketable, and that they could not claim
to assert a lien for the interest accruing prior to the date when it was
made such. The special master held substantially in accordance with
the receivers' contention. The petitioners excepted to the master's
conclusion in this respect, and insisted upon their exception when
the matter was brought on for final hearing before the court. The
court adopted the conclusions of the master, overruled the petition-
ers' exceptions, and entered a decree upon the basis of the master's
report, for the sum of $7,372.48, which was declared to constitute a
prior lien upon the fund derived from the sale of the lands by the
East Tennessee Land Company to the state of Tennessee. We gather
from the record that there is sufficient already in the hands of the
court, or yet to come into it, from the sale of the lands to the state,
to pay any sum which the court may adjudge to be due as the bal-
ance of the money due on the purchase by the East Tennessee Land
Company. From the decree establishing the balance due to be the
sum of $7,372.48, the petitioners have appealed to this court, and as-
sign for error the disallowance of interest upon those portions of the
purchase money which were due for lands to which the Tennessee
Coal, Lumber & Tan-Bark Company had not good title at the date of
the contract, and, as to those, so limits the interest as to run from
the date when a good title was shown. The details of the proceed-
ings-taken to perfect the titles of these several parcels, and the situa-
tion in which the titles to them, respectively, rested, need not be
stated, as the question involved is a general one, and is independent
of the special facts which existed with respect to each or any of them.
It is the general rule that, where one party recovers judgment

against another for a sum of money due upon a contract wherein
there is no stipulation in regard to interest, the court will award in-
terest at the legal rate from the time when the money became due
and payable. In such a case the interest is awarded as damages
consequent upon the breach of the defendant in failing to perform
his obligation. The· judgment in respect to that branch of the dam-
ages does not rest directly upon the obligation itself, but stands upon
the footing of tholile damages which in other cases are found to be the
result of the defendant's fault. Consequently the rule has its ex-
ceptions, and as in other cases where there are reasons founded on
the conduct of the plaintiff, or other special circumstances existing
in the case, and the justice of the situation requires it, interest will
be drnied. This exception prevails both in courts of law and equity.
Thus, in the case of Redfield v. Iron Co., 110 U. S. 174,3 Sup. Ct. 570,
which was an action to recover money alleged to have been illegally
exacted for customs dues, and where the plaintiff had been guilty of
laches in prosecuting his claim, it was held that, although he was
entitled to recover the money illegally exacted, he should not be
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Ilward,Ei1 during the period while his condnued. In
.the judgment of the, court, Mr. J ustice said:

"Interestli1glven on money demands as damages for delay in payment,belng
just compensation to the plaintiff for a default on the part of his debtor. Where
It Is, reserved expressly in the contract, or Is Implied by the nature of the
promise', it becomes part of the debt, and is recoverable as of right; but, when
it Is given as damages, It Is often matter of discretion. In cases like the pres-
ent, of recoveries for excessive duties paid under protest, it was. held in Erskine
v. VanArsdale, 1.5,Wall. 75, that the jury might add Interest, the plaintiff
ordinarily belIig entitled to it from the time of the illegal exaction. But where
interest'ls recoverable, not as part of the contract, but by way of damages,
if the plaintiff has been guilty of laches, in unreasonably delaying the prosecu-
tion of his ,claim, it may be properly withheld. Bann v•.Dalzell, 8 Oar. & P.
376; Newel.v. Keith, 11 yt. 214; Express Co. v. Milton, 11 Bush, 49."
The passage above quoted was repeated with approval by the su-

preme court in givingjudgment in Redfield v. Bartels, 139 U. S. 694,
701, 11 Sup. Ct. 683. And in U. S. v. Sanborn, 135 U. S. 271, 10 Sup.
Ct. 812, thesnpreme court, having this subject under discussion, said:
"In Redfield v. Iron ,Co., 110 U. S, 174, 8 Sup. Ct. 570, the question was

whether the plaintiff was entitled, under the circumstances of that case, to re-
cover Interest; the action being against a ,collector to recover damages for an
illegal exaction, of customs dues. The court, after observing that interest Is
recoverable as of right, when reserved expressly in the contract, or when im-
plied by the nature of the promise, said: 'But where Interest Is recoverable,
not as part of the contract,' but by way of damages, If the plaintiff' has been
guilty of laches, in unreasonably delaying' the prosecution of Ws claim, It may
be properly withheld.' " '
And the court, applying the rule, held that the government was

precluded from recovering interest upon a sum which had been paid
to the defendant under 11 misapprehension of the secretary of the
treasury, where there had been a long delay in the assertion of the
right to recover the'money, and no showing of any reason or excuse
for the delay. In the case of Erskine v. Van Arsdale, 15 Wall. 75,
which was cited by the court in Redfield v. Iron Co., 110 U. S. 174,
3 Sup. Ct. 570, it was held that interest might properly be awarded
by way of damages from the time of the illegal exaction; the facis
not showing that any fault could be imputed to the plaintiff. These
cases afford pertinent illustrations of the general rule, and of the
exception to it, in cases where the question of interest arises upon
the assessment of consequential damages; and they indicate the
grounds in general upon which, in such cases, interest should be
awarded or withheld. And see M'Oormick v. Crall, 6 Watts, 207,
212. But the question of interest in case of suit brought upon a con-
tract wherein the payment of interest is made the· subject of express
stipulation, and is thereby made part of the obligation, stands upon
a different ground. In such a case it is made a matter of agreement
between the parties. They are supposed to have considered all the
circumstances bearing upon the propriety of their stipulation, and
this, term of the contract is as binding as any other. The courts
have no just right or authority to annul the agreement which the
parties have, in contemplation of the circumstances in which they
were dealing, seen fit to make. The distinction is clearly stated in
the passages above .cited from the opinion of the court in Redfield
v. Iron Co., supra, and in U. S. v. Sanborn, supra. To this general
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rule there are .also exceptions, though they are few in number, and
rest upon very special reasons.. Thus, a court of equity, in spits for
the specific performance of contracts, will sometim.es grant such reo
lief only upon condition of an abatement of interest, where the pe-
culiar facts are such as to make it equitable that that should be done.
The relief is in the discretion of the court, and it may attach such a
condition to granting it as, upon grounds broader than strict law,
the equitable facts indicate as just. Another exception is one recog·
nized by the supreme court of the United States in Brown v. Hiatts,
15 Wall. 177, where it was held, in a suit brought by a citizen of one
of the Confederate states against a citizen of a loyal state, that in-
terest on a loan, although stipulated in the contract, which matured
after the commencement of the war, ceased to run during the subse-
quent continuance of the war; this upon the ground that by the
laws of war the payment of the principal debt was interdicted, and
the legal duty of the defendant was therefore to withhold the debt,
instead of paying it. The present case comes under the last of the
general rules above stated, and is not within any recognized excep- .
tion to it. The East Tennessee Land Company expressly agreed, not
only to pay the principal of its notes, but also to pay the interest
thereon from the date of the original contract, November 8, 1889.
The court has no more right to disregard this agreement upon. the
SUbject of interest than it would have to abate a part of the principal
debt if the facts had been proven which showed that the price paid
foJ.! the land was improvident. In the case of Koshkonong v. Burton,
104 U. S. 668, a suit was brought in the circuit court of the Unit.ed
.States in Wisconsin to recover the amount due on certain bonds, with
interest coupons attached, issued by the defendant township, a muni-
cipal corporation of that state. At the time when the bonds were
issued the law of Wisconsin was such that the holder was entitled
to recover interest upon the respective cOupons from the date of their
maturity. Afterwards the legislature of the state passed a statute
which provided that:
"In the computation of Interest upon any bond, note, or other Instrument or

agreement, Interest shall not be compounded, nor shall Interest thereon be con-
strued to bear Interest, unless an agreement to that effect Is clearly expressed
in writing." Gen. Laws 1868, pp. 62, 68.

And it was objected by the township that therefore interest could
not be recovered upon the coupons; but it was held by the court that,
in view of the then existing law, the agreement, when made, became
a fixed stipulation, and part of the contract, and that the statute was
invalid in so far as it impaired the binding effect of the agreement
in respect of the interest, and directed judgment to be entered upon
the. basis of the law existing at the date of the issue of the bonds.
We therefore conclude that the court erred in respect of the rule

which it applied, and that this being a suit upon a contract, the
validity of which was not questioned, and it not being claimed that'
the contract in any 'wise misrepresents the agreement of the parties,
the court had no alternative but to give it effect according to its
terms. The stipulation found at the end of the notes, that "land
adversely owned, or in litigation, or in adverse possession, shall not


