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a collection made after the Columbia Bank had been closed, and to allJw the
dividend due upon Its claim for $1,225.43, as a depositor. The circuit court
held that the complainant was not an innocent purchaser for value of either
of said certificates, and that It was not entitled to an order for the payment
thereof, and granted the relief sought by the cross bill.
Harvey for
Oharles Darlington and Edward Colston, for appellee.
Before TAFT and LURTON, Oircuit Judges, and SEVERENS, Dis-

trict Judge.

After making the foregoing statement of facts, the opinion of
the court was delivered by LURTON, Oircuit Judge.
Neither of the original certificates was payable in money, and

neither was evidence of a deposit of money. One on its face was
"payable in certain notes," and the other in "certain bonds," and
both bore evidence of being issued for a "special deposit." Neither
embodied a contract negotiable in character, and one taking them
as originally issued could not claim the protection accorded one
who takes negotiable paper before maturity for value, and without
notice of defenses. When the first certificate was indorsed to the
Oolumbia National Bank, it received it as a special contract, re-
deemable or payable in "certain notes," and not payable in money.
No question of innocent purchaser could arise upon such paper,
and it is wholly immaterial whether the bank had any knowledge
outside the terms of the paper itself. It acquil"ed no gl"eater rights
against the ValleYBank than existed in favor of the payee named
in the certificate. The contention of appellant that the certificatfl
which it now hol(l.s was issued in payment of the original certifi
cate is without support in the facts. It was issued as a mere sub·
stitute for the original, which had been accidentally spoliated. ThE'
only consideration for the certificate now held was the one orig-
inally issued. That was redeemable in "certain notes." There
was no new agreement between the parties, and no consideration
for an agreement to pay in current ·funds. The change in the con-
tract was made without the knowledge, consent, or intention of the
Valley Bank, and was wholly due to the gross carelessness of the
clerk who prepared, and issued it Under these facts, the com-
plainant cannot be regarded as a purchaser without notice. It is
therefore subject to any defense which could have been made
against the original. This certificate was redeemable in the notes
deposited by Dwiggins, Starbuck & 00. Those notes are held sub-
ject to the order of complainant, having never been collected or oth-
erwise disposed of. The decree of the circuit court as to the eel"
tificate dated December 17, 1892, must be affirmed.
The rights of the complainant upon the certificate dated February

1, 1893, depend upon a different state of facts. That certificate, in
its present shape and form, was discounted by the Oolumbia NOr
tional Bank February 8, 1893. officer who acted for the bank
in discounting it was Zimri Dwiggins, its president. Dwiggins
was one of the owners of the Valley Bank, and was a member of the
firm of Dwiggins, Starbuck & 00., who procured the issuance of
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both the original and the substituted certificates. He was also
the president of the UnIted States Loan & Trust Company, to whom
the certificate was payable. Dwiggins' knowledge of the actual
terms upon which the Valley Bank had issued this certificate is
clearly established. That he knew of the mistake made by the
teller in making the duplicate of the original certificate is not
shown; but that he knew that income bonds had been deposited up-
on which this certificate was issued, and that the certificate was
redeemable in such bonds, unless in the meantime they had been
sold by the Valley Bank, is clearly shown, and is not denied by
Dwiggins.
This brings us to the question as to whether the Columbia Na·

tional Bank is chargeable with the knowledge of Dwiggins. We
think it is. Dwiggins acted for the bank in discounting this certifi-
cate, unless there is something else in the case, the bank, upon
well-settled principles of the law of agency, is chargeable with the
notice which its agent had as to the contract under which this cer-
tificate was redeemable. The contention made by counsel for ap-
pellant is that Dwiggins was interested for himself in obtaining
the discount of this paper, and that he therefore acted for himself
in causing its discount by the bank, and that notice to him under
such circumstances is not to be imputed to the bank, even though
the bank obtained its title through him as its sole agent. The
general rule that a principal is held to know all that his agent
knows in a transaction in which the agent acts for him has its ex·
ceptions. One of these exceptions is that the agent's knowledge
will not be imputed to the principal where the legal effect of what
the agent did was to cheat the principal for his own benefit. This
exception has been many times noticed and applied, and was the
subject of elaborate consideration by this court in Read v. Doak,
22 U. S. App. 669, 12 C. C. A. 643, and 65 Fed. 341, and in Wilson v.
Pauly, 37U. S. App. 642-:-651, 18 C. O. A. 475, and 72 Fed. 129. But
it is unnecessary to consider the application of this principle to
this case, for the reason that the facts do not show that Dwiggins
was acting for himself or for any fifm or corporation in which he
had an interest. The assumption that this certificate was discount·
ed for the benefit of Dwiggins, Starbuck & Co., which firm Dwig-
gins was interested, is based upon the mere form in which entries
were made upon the books of the bank. It was agreed by counsel
for both partjes that the books of the Columbia National Bank
show that on the 8th of February, 1893, the United States Loan &
Trust Company deposited, among other certificates, the one now un-
der consideration, and received credit for the same upon the books
of the bank, and upon same day drew its check upon the bank to
the order ofZimri Dwiggins, president of the bank, for an amount
which covered the proceeds of this certificate, and that the amount
so drawn orit by the United States Loan & Trust Company was
placed to the credit of Dwiggins, Starbuck & Co. No explanation
of these entries is made, although both MI'. Dwiggins and Mr. Star-
buck testify as witnesses for the complainant that the income bonds
deposited with the Valley Bank, and for which this certificate was



BLODGETT V. NORTHWESTERN EL. R. CO. 601

issued, were owned by J. M. Starbuck individually, or in part by
J. M. Starbuck, and the rest by his brother, W. H. Starbuck, and
that the certificate was issued to the United States Loan & Trust
Company as a mere matter of form, and to add to its credit. Both
these witnesses likewise testify that both J. H. and W. H. Starbuck
were individually indebted to the Columbia National Bank by indi-
vidual notes unsecured by collateral or otherwise, and that this eel'"
tificate was accepted by the bank in payment of the individual in-
debtedness of J. H. Starbuck to the Columbia National Bank.
Dwiggins says he thought the certificate better paper than the in·
dividual note of Starbuck, and therefore accepted it in place of
such paper for the bank. This transaction seems to have been com·
pleted in connection with other certificates discounted at same time
by the bank, and the form of book entry may have been adopted as
a consequence. But, whatever the form of book entry, the actual
fact was that this certificate, though issued to the United States
Loan & Trust Company and at the request of Dwiggins, Starbuck
& Co., was the property of J. H. Starbuck or of J. H. and W. H.
Starbuck, and was indorsed to the Columbia National Bank,and
applied in payment or liquidation of the individual indebtedness
of J. H. Starbuck to that bank. ThUS, Dwiggins acted alone for
the bank in taking this certificate, and in applying it upon the indi-
vidual indebtedness of Starbuck; and t.he general rule imputing to
a principal the knowledge of his agent, who acted for him in a par-
ticular transaction, has full force and application to this case.
The suggestion that Dwiggins was one of the partnership owning
the Valley Bank, and was therefore acting for himself in discount·
ing the certificate of the Valley Bank, is not well· taken. This eel'"
tificate was not discounted for the Valley Bank. It was no party
to the transaction by which the Columbia National Bank acquired
its title. The decree of the circuit court upon the matters involved
by the cross bill was correct, and the decree of the court is in all
respects affirmed.

BLODGETr et at. v. NORTHWESTERN EL. R. 00. et at
(Circuit Court of Appeals, Seventh Oircuit. May 24, 1897.)

No. 824.
ELEVATED STREET RAILWAYS-DAMAGE TO ABUTTING OWNERS-INJUNCTION.

Where the fee of a city street is in the municipality. the damage suffered
by an owner of abutting property through the construction of an elevated
railroad in tho street is merely consequential, and, the owner having an
adequate remedy at law for the damage suffered, if any, equity w1ll not
interfere by injunction to restrain the construction of the railroad on the
ground that the ordinance authorizing it is 1llegaL Doane v. Railroad Co.
(Ill. Sup.) 46 N. E. 520, followed.

Appeal from the Circuit Court of the United States for the North·
ern District of TIlinois.
John H. Haruline, for appellants.
John P. Wilson, for appellees.
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Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-
trict JUdge.

BUNN, District Judge. The appeal in this case is taken from an
order of the circuit court sustaining a demurrer to the bill, and dis-
missing the same for want of equity. The bill was filed by property
owners abutting Fifth avenue, in the city of Chicago, to enjoin the
construction of an elevated railroad on that street in front of the
appellants' property. The point in controvergy involves the ques-
tion of the right of an owner of abutting lots to enjoin the construc-
tion of an elevated railroad upon a public street to be used for public
purposes, on the ground that the ordinance authorizing such con·
struction was void for want of a sufficient petition of property own-
evs, as required- by the statute of the state of Illinois. The circuit
court sustained a demurrer to the bill, and refused to grant an in-
junction. As this is a question of local law appertaining to real
estate, we are of opinion that the question should be controlled by
the decisions of state courts of Illinois, and the decision of the court
below seems to be fully sustained by the decision both of the ap-
pellate and supreme courts as well as the circuit courts of the state.
The case of John W. Doane v. Lake Street Elevated Railroad Com-
pany, in the circuit court for the county of Cook, presented the pre.
cise question presented here, and has been decided in the supreme
court since this appeal was taken. 46 N. E. 520. The circuit
court sustained a demurrer to the bill for want of equity, and the ap-
pellate court affirmed the decree, and the case was appealed to the
supreme court of the state. The case is not distinguishable from
the one at bar. The court, in deciding the appeal, says:
"The question for decision Is, do the facts well pleaded In this bm entitle the

complainant to the injunctlon prayed for? It is conceded that the common
council of the city of Chicago is, by the provisions of our statute, given ex-
clusive control and supervision of its streets, the fee of which is vested in the
municipality. While they are held In trust for the public use, and can only be
appropriated to the purposes for which they were dedicated, it is the settled
law Of this state that permitting street railroads to be placed therein Is not sub-
jecting them to an unlawful use. It has often been 80 decided by this court
as to surface roads, and no good reason has been suggested, and none, we
think, can: be offered, for making a distinction In this regard between elevated
and surface roads. The road In question, If constructed in conformity with
the requirements of the ordinance, will certainly obstruct travel upon the loop
or street les% and be less hazardous to the public, than would be a surface road.
The pillars upon which the superstructure is to be built, which It Is claimed
will exclude the public from a part of the street, are but a necessary part of
the road, as much so as are the ralls and other parts of tracks constructed
upon the ground, or as are trolley posts placed In the street for operating an
electric road by the trolley system. It Is true that all th!\se things do to some
extent Interfere with the use of the street by ordinary vehicles, but the Incon-
venience is one which must be borne for the benefit resulting to the public from
the better modes of travel thus afforded."
Various Illinois cases are cited as authority that the remedy is

by action at law for damages. Moses v. Railroad Co., 21 Ill. 516;
Chicago, B. & Q. R. Co. v. West Chicago St. R. Co., 156 III. 270, 40
N. E. 1008; Murphy v. City of Chicago, 29 Ill. 279; Stetson v. Rail-
road Co., 75 Ill. 74; Patterson v. Railway Co., 75 Ill. 588; Railroad
Co. v. McGinnis, 79 TIl. 269; Railroad Co. v. Schertz, 84 III. 135;


