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to that business which he ordinarily followed, inasmuch as it was not
ltli(i)wn that his injuries had occasioned any loss of salary as a public
officer,

On the argument of the case, and in the brief of counsel for the
defendant in error, considerable space has been devoted to the discus-
sion of the question whether the errors complained of by the plain-
tiff in error were properly saved and assigned. With reference to
this subject it is sufficient to say that the exceptions which we have
considered to the refusal of the defendant’s instructions, and to the
rejection and admission of testimony, are, in our judgment, saved and
assigned in such manner as to satisfy the requirements of our rules.
For the reasons indicated, the judgment of the circuit court is re-
versed, and the case is remanded for a new trial,
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GERMAN INS. CO. OF FREEPORT, ILL, v. INDEPENDENT SCHOOL
DIST. OF MILFORD, DICKINSON COUNTY, IOWA,

(Circuit Court of Appeals, Eighth Circuit. April 12, 1897.)
No. 860.

1, PRINCIPAL AND AGENT—ADVERSE INTEREST OF AGENT IN CONTRACT — FIRR
. INSURANCE.
The rule that an agent who is adversely interested in the subject-matter
of a contract cannot bind his principal thereby does not apply where a
school board, by vote, authorizes its president to enter into a contract of
insurance through an insurance agent who is also a member of the board,
as the latter’s interest as a school director in the property insured is nomi-
nal, and no greater than that of any resident of the school district.

$. ScH001L8—EVIDENCE OF PROCEEDINGS OF BOARD OF DIRECTORS.
The minutes of a school board are the best evidence of its proceedings,
but where a motion and the vote adopting it are not recorded by the clerk
they may be proven by the persons present.

In Error to the Circuit Court of the United States for the North-
ern District of Towa.

George F. Henry, for plaintiff in error.
d. W. Cory, for defendant in error.

Before SANBORN and@ THAYER, Circuit Judges, and LOCH-
REN, District Judge.

LOCHREN, District Judge. The plaintiff below, an Towa school-
district corporation, recovered judgment against the defendant, a
fire insurance company of Illinois, upon an alleged oral contract of
insurance, claimed to have been made September 17, 1894, whereby
the defendant, through its authorized agent, for the premium of
$56.25, then in the hands of such agent, insured the plaintiff’s school-
house and contents and appurtenant buildings from loss by fire in
amounts aggregating $2 500, for the term of five years from October
11, 1894, at noon, when a previous written policy of the defendant
company, covering the same s¢hoolhouse, but with some differences
as to the other property, would expire. Up to November 2, 1894,
when said schoolhouse and all the property so claimed to have been
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insured, was wholly destroyed by fire, said agent had neglected to
report such insurance to the defendant, and had not obtained or de-
livered any written policy of such insurance. Blackert, the agent
of defendant, with whom, as such agent, the oral contract of insur-
ance was alleged to have been made, was at the same time one of the
directors of the plaintiff school district, and the ruling by the cir-
cuit court that this fact did not disqualify him from binding the
defendant by such contract is claimed as error.

The rule that an agent cannot bind his principal by contract. when
the agent is personally, or as representing another, interested ad-
versely in the subject-matter, is founded upon plain reason, and is
applied whenever the adverse interest of the agent is real and sub-
stantial, presenting a temptation to the agent to sacrifice the inter-
est of the principal. But a merely nominal interest, offering no
such temptation, will not disqualify the agent. 1 Mor. Corp. §
621; Northrup v. Insurance Co., 48 Wis. 420, 4 N. W. 350. Blackert
was not, as school director, personally interested in the property
insured, more than any other resident of the district. The power
of an agent of an insurance company to bind his principal by a con-
tract of insurance covering the public buildings of a municipality
wherein the agent resides would not be questioned. In Yhis case
the board of directors, of which Blackert was but one, by vote at a
regular meeting selected and empowered its president to act for the
district in making the contract of insurance. Blackert acted solely
as agent of the defendant, and was not intrusted by the district
with the care of its interests in making such contract. The con-
tract itself was upon the same terms as the previous contract of in-
surance between the same parties, which covered substantially the
same property, and there is no suggestion of fraud or unfairness in
reference to the terms of the contract. © We think the ruling of the
circuit court was correct.

The alleged contract of insurance was shown to have been made
at a meeting of the board of directors of the plaintiff school dis-
trict at which Blackert, as a director, was present. The plaintiff’s
evidence tended to show that a motion was then adopted by vote of
the directors, authorizing the president, on behalf of the district, to
make the contract for insurance with Blackert as agent of the de-
fendant. No record of this motion, or of its adoption, was made by
the clerk on the minutes or record of the meeting, and the ruling of
the circuit court that this action of the board, not having been so
recorded, might be proven by oral testimony, is also alleged as error.
This action of the board was part of its business at that meeting,
and should have been recorded. But it was the vote of the directors
which gave authority to the president to act on behalf of the dis-
trict, and the negligence of the clerk in failing to record the action
of the board could not nullify that authority. Had the clerk made
the record, it would have been competent evidence, and the -best
evidence, of the action of the board. But, as he failed to make such
record, the fact could be proven by the persons present. Moss v.
Averell, 10 N. Y. 449, 453; Handley v. Stutz, 139 U, 8. 417, 422, 11
Sup. Ct. 530; Athearn v. School Dist.,, 33 Iowa, 108; Morgan. v.
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Wilfley, 71 Towa, 212, 82 N. W. 265; Westerhaven v. Clive, 5 Ohio,
136; Rock Creek Tp. v. Codding, 42 Kan. 649, 22 Pac. 741; School
Dlst No. 1 of Township of Pine River v. Union School Dist,, 81 Mich.
339, 46 N, W..993. = The school district for which the premdent acted
does not question his authority, but ratifies his action. The oral
contract of insurance claimed to have been made between the presi-
dent and Blackert, though made at the meeting, was no part of the
business of the board and could only be proved by oral testimony.

Other asmgnments of error have been carefully considered, and
found to present no question that need be discussed. The cage was
fairly presented to the jury, and the judgment is affirmed.

|

E TALIAEERRO v. TRAVELERS' PROTECTIVE ASS’'N OF AMERIOA.
(Circuit Court of Appeals, Eighth Circuit. April 12, 1897)
' No. 868,

ACCIDENT INSURANCE—DEATH IN QUARREL.
A benefit certificate insuring against “death by accident” does not cover
8 case where the assured was shot in a quarrel in which he was the ag-
gressor, and violently gttacked his adversary with a pistol, accompanying
the act with the exclamation tauat he must have revenge, and warning his
adversary to “put himself in shape.”

~ In Error to the Circuit Court of the United States for the Eastern
District:of Missouri.

George M. Block, for plaintiff in error.
Henry T. Kent, for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and LOCHREN,
District Judge.

. THAYER, Circuit Judge. This was a suit on a benefit certificate
issued by the Travelers’ Protective Association of America, the de-
fendant in error to Edward McC. Taliaferro, on November 10, 1893.
The certificate contamed the following provision:

“Every member of the Travelers’ Protective Association in good standing shall
be entitled to the following benefits, upon satisfactory proof being presented to
the natiopal board of directors. Four thousand dollars shall be paid to the
heirs of any deceased member in case of death by accident, * * *»

The petitlon in the suit which was filed by Maud F. C. Taliaferro,
the plaintiff in error, who was the widow of said Edward McC.
Taliaferro, alleged, in substance, that on May 31, 1894, said Edward
McC. Taliaferro came to his death by accident, and no’c from natural
causes, being shot with a pistol by one Henry Frith, at Bunkie, in the
state of Louisiana; and under the aforesaid provision of the certlﬁcate
the plaintiff demanded a judgment against the defendant company in
the sum of $4,000. At the trial, which took place before a jury, it
was conceded by the parties that the sole question for determination
was whether the death of the insured was occasioned by accident,
within the meaning of that term as used in the benefit certificate. At
the coneclusion of the testimony the trial court directed the jury te



