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luch as had been required by the previous correspondence, then the
claims of the appellee that the contract was closed when the let·
. ter of J. B. Moore & Co. of that date was deposited in the Rich-
mond post office must be conceded. In such cases the authorities
almost uniformly hold that the acceptance dates from the posting
of the letter or the sending of the telegram. Adams v. Lindsell,
1 Barn. & AId. 681; Duncan v. Topham, 8 C. B. 225; Tayloe v. In-
surance Co., 9 How. 390; Trevor v. Wood, 36 N. Y. 307; Sanders v.
Fruit Co., 144 N. Y. 209, 39 N. E. 75; Hunt v. Higman (Iowa) 30 N.
W. 769; Yonge v. Society, 30 Fed. 902.
In the light of the cOfrespondence and the special objections

that had theretofore been raised as to the "form" in the policies,
we are unable to hold that it was the intention of the agents of
the defendant, in sending the telegram mentioned, for the first
time in the history of the negotiations concerning the insurance,
to transfer absolutely to the judgment of the agents of the party
asking for insurance both the character and the sufficiency of the
one matter that had caused, down to that time, the refusal of the
defendant to perfect the insurance requested. We find nothing in
the record to justify this contention. The letter of J. B. :Moore
& Co., by which it was insisted that the contract was consum-
mated, does not sustain the position taken by appellee. While
it inclosed the "form," the writers were not confident that it wou}€,
satisfy the companies, but they trusted that it would be specific

They evidently recognized that P. J. Otey & Co. had the
right to pass upon the question of the specific character of the
forms they were inclosing them, and they knew that, if said agents
of the defendant did not approve of the same, the insurance would
not be perfected. We gather from the evidence that such was
the understanding of all the parties concerned, and, independent
of that, we think the offer contained in the telegram was one that
reserved to the sender thereof the right to take further action
after a reply had been received. That the forms inclosed in the
letter of September 3d were not "specific," in the sense that that
word is used by insurance men, is conclusively shown by the tes-
timony, and is apparent from the correspondence had between the
parties; and that such forms were not of the character indicated
by the letters of J. B. Moore & Co., especially their letter of Sep-
tember 1st, is so evident as not to admit of question. The claim
that such forms were in accordance with the understanding of the
parties, and of the kind called for in the telegram of the 3d Sep-
tember, is negatived by the letter of the agents of the Franklin
Brass Company, dated September 1st, as well as by other portions
of the correspondence, and is based only on a violent presump-
tion. It would be most inequitable to hold that J. B. Moore &
Co., by inclosing such forms, could bind the defendant to a con-
tract that was proffered by its agent contingent upon the furnish·
ing of a specific form by the party desiring insurance. Holding,
as we do, that P. J. Otey & Co. reserved the right to pass upon
the sufficiency of the specific form called for in the telegrams, it
follows that the posting of the letter at Richmond did not operate
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to the contract. If the telegram had read, "Form is
. specific and satisfactory; will write ten thousand at ninety cents,"
then, we think, the letter would have closed the contract, unless .
there was the further understanding between the parties that the
matter was to be submitted to the final decision of the defendant
company, at its home office. On that point we do not find it nee-
essary to pass, in view of the conclusion we have reached that
there was no contract of insurance to submit to the defendant·
for, aR P. J. Otey & Co. reserved the right to pass upon the form
of the policy, and as they did not receive the letter containing it
until after the property had been destroyed, they refused to fur-
ther consider the same. The fire occurred during the afternoon
of the 4th, and the letter was received by them on the evening of
that day.. Had the offer made in the telegram been such that the
contract could have been consummated by mailing a letter at Rich-
mond, then it would have been immaterial when the letter was re-
ceived, or whether it was ever received; nor would it have been
material when the fire occurred, if within the time covered by the
policy. That the minds of the contracting parties had not reached
an agreement when the fire took place is shown, not. Only by the
communications passing between them immediately thereafter,
but also by the deposition taken and flIed in this cause. There-
fore no contract of insurance existed as between the Franklin
Brass Company and the defendant at the time the property was
burned, as the parties had not agreed upon all the essential terms
necessary to complete the same. At that time an important ele-
ffi(;lnt of the contract, about which there had been much contro-
versy,was still open and undetermined.
We do not consider and dispose of other questions raised by

the assignments of error, and discussed by counsel, finding it un-
necessary, as, in any event, for the reasons already set forth, the
decree appealed from must be set aside. It is therefore ordered
that said decree be reversed, and that this case be remanded, with
instructions to dismiss the bilI.
Reversed.

BRAWLEY, District Judge. I dissent. I am of 0pllllOn that
the negotiations and correspondence led up to an agreement as
to the amount, terms, and form of the policy; that Otey & Co.,
the agents of the insurance company, by their telegram of Sep-
tember 3d, agreed to write a policy for $10,000 at 90 cents, if the
"specific form," which had been the subject of voluminous corre-
spondence, was satisfactory. When Moore & Co., in compliance
with this telegram, mailed the "specific form," they were bound
in a binding contract, if the form complied with the requirements,
which the correspondence had set forth in detail. That Otey & Co.
would be equally bound if the "specific form" inclosed met all their
demands is equally clear; that is, if it met the assent of their
minds in the shape in which it was, requiring no further or other
modification,-if it was such a "specific form" as their minds coo-
ceived at the time their telegram was sent. That it did so is proved
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by the fact that, immediately upon its receipt, they began to write
a policy in accordance with it. There can be no doubt that but
for the ftre,t4epolicy w,ould have been delivered. If that is so, then
we have here that agreement of minds upon all essential points nec-
essary to consummate a contract, and that agreement was reached
before the fire occurred.

GIBBONS V. ANDERSON et IlL

(Olrcult Court, W. D. Michigan. April 21, 1897.)

1 NATIOll'AL BANKS - DuTY AND LIABILITY OF DIRECTORS - MALFEASANO.
OFFICERS.
The duty of the board of directors Is not discharged by merely selecting

omcers of good reputation for ablllty and Integrity, and then leaVing the
atfalrs of the bank In their hands, without any other supervision or examina-
tion than mere hiqulry of such omcers, and relying upon their, statements
until some cause for suspicion attracts their attention. The board Is bound
to maintain a supervision of the bank's aftalrs, to have a general knowledge
of the character of the business and the manner In which It Is conducted,
and to know at least on what security Its large llnes of credit are given.

&. BAME-INSOLVENCY-SUIT BY RECEIVER AGAINST DIRECTORS.
A receiver of a national bank may sue the dIrectors to hold them respon-

sible for the malfeasance of the managing omcer, when It appears that they
were so negligent as to make practically no examination of its books or
affairs, and to hold meetings only at rare intervals, and then to limit their
business almost wholly to. the election of directors and the declaration of
dividends. In such case their liability for losses should begin at a time
when they ceased to discharge the duty of giving proper supervision to
the conduct of the bank's affairs. In the circumstances of the present case,
they were held liable from the time when, by reason of the failure to earn
diVidends for more than a year, their attention should have been drawn to
the necessity of making a thorough examInation•.

Hearing on Pleadings and Proofs. .
Fletcher & Wanty (A. C. Denison, of counsel), for complainant.
Fitz Gerald & Barry (J. W. Champlin and N. O. Griswold, of

counsel), for .defendants.

SEVERENS, District Judge. The bill in this case was filed by
the complainant, as receiver of the City National Bank of Green-
ville, to establish the liability of the defendants, Foster and An-
derson, who were directors of the bank, for negligence in the per-
formance of their duties as such, which it is alleged has resulted in
a heavy loss to the bank and its creditors. The bank was organ-
ized April 28, 1884, with a capital stock of $50,000. It suspended
on the 22d day of June, 1893. The complainant wa.s appointed I'e-

thereof by the comptroller of the currency five days later,
and on July 1, 1893, entered upon the discharge of his duties.
The total liability of the bank to its creditors.at the time of its
failure was $237,733. The nominal value of its aSsets was about
$326,000, but the total net amount which the receiver has been able
to realize from the assets is only about $40,000. This result is cer-
tainly a very startling one, and the enormous loss in the liquida-
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tion ot the bank's assets calls for an inquiry for its causes. And they
are not far to seek. The defendants were members of the board
of directors from its organization to the date of its suspension.
Le Roy Moore was another director, and, either in the capacity of
cashier or president, was its managing officer during the whole
of the bank's operations. If during part of the time another per·
son was cashier, he was only nominally such. Moore dominated
the bank, and exercised the functions of cashier. Upon investiga-
tion it turns out that substantially from the beginning Moore em·
ployed the bank for the promotion of his own business enterprises,
and, to a steadily increasing amount, has in one way and another
diverted its funds to his own use, to the extent that at the date of
the suspension of the bank he was indebted to the bank upon paper
of which he was the maker in the sum of $36,263.63, and as indors·
er in his own name in the sum of $44,819.59. He was also liable
as indorser under the name of Le Roy Moore & Co. in the sum
of $17,419.97. 'No other person'than Le Roy Moore was liable for
these indorsements of Le Roy Moore & Co.; the other member
hav!!1g long since been discharged by the renewal of paper and
the extension of credit without his knowledge,-that flrm having
been dissolved in 1887, and the liabilities thereof assumed by Moore.
There was also in the bank at the time of its suspension, repre-
senting part of its assets, paper upon which the Stanwood Manu-
facturing Company was maker to the amount of $8,750, and upon
which it was indorser, $67,748.54, amounting in all to $76,498.54.
This Stanwood Manufacturing Company was a business concern
of which Moore was the owner, with a trifling exception. He owned
2,400 of the 2,500 shares of $10 each, and, so far as appears,
only 20 other shares were taken The books of the company show
that $15,000 only of its capital stock were paid in, and this by
Le Roy Moore's individual promissory notes, upon which he never
made any payment. The bank had a chattel mortgage on all its
property, and the sum of $3,500 was the sum realized out of the
sale of that property under this mortgage. Over $63,000 of paper
held by the bank, upon which the Stanwood Manufacturing Com-
pany was indorser, consisted of accommodation notes made by the

about the factory of the Stanwood Manufacturing Com·
pany, and was worthless. This paper was all unloaded upon the
bank by Moore in the prosecution of his own enterprises, and oper-
ated practically as a credit to himself. For a number of years prior
to the suspension of the bank he was a borrower from it, either
upon his own name, or under a guise so thin as to be transparent,
to an amount grossly in excess of the legal limit. The comptroller
in his letter of October 14, 1892, states that at .the last examina-
tion he was directly indebted to the bank in the sum of $29,565.
In all these ways, direct and indirect, Moore converted the assets
of the bank to .his' own use, and in the end it appears that for all
these large sums which Moore had obtained, and which were rep-
resented by paper which he had employed for that purpose, amount·
ing to $172,768.88, only a very little can be realized. Moore mage
a trust deed of aU his property to secure the debts he owed to the
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bank, out of which not more than $12,000 to $15,000 can be real-
ized. This is the result, not of a single fraud, nor of a group of
contemporaneous frauds, practiced by Moore, but, as already stated,
it is the consequence of malversation of the funds of the bank from
about the beginning of its history. It is needless to go into detail.
The books of the bank show that he was going deeper and deeper
into the funds of the bank, and, under one cover or another, con-
verted of its assets more than three times the aJl!ount of its cap-
ital stock. The defendants, who were directors all this time, say
that they were ignorant of anything wrong in the affairs of the
bank until their eyes were opened to the facts by its failure.
Greenville is a small place, of only about 3,000 inhabitants, and
the defendants resided there. The volume of the business of the
bank was comparatively small,-certainly not so large but that
the most cursory examination of the general features of its busi-
ness by anyone having ordinary business intelligence would have
disclosed the truth. It is contended by the directors that they did
not in fact know how Moore was carrying the substance out of it,
and it is the more charitable view to take of their conduct to the
extent that supine negligence is more. easily excused than active
fraud. There is in the record the testimony of witnesses stating
that at the time of the failure of the bank these defendants declared
that they trusted all to the president, and that they knew but lit-
tle of the bank's affairs, relying as they did upon their confidence
in the management. But what else can be said than that, if they
had notice ()f the facts, they were culpable, or that, if they did not
know them, they were grossly negligent and inattentive to their'
duties? The testimony convinces me that the latter is the fact, and
that their negligence and lack of interest was so profound that not
even the disclosures and the warning contained in the letter of the
comptroller of October 14, 1892, and which, pursuant to his re-
quest, was brought to their attention, aroused them from the stu-
por which beset them; for the situation was in no wise redeemed,
and grew steadily worse without the moving of a hand by the di-
rectors to save it. From the time of their election the board of
directors seems to have slumbered over the affairs of the bank
while its managing officer was plundering it of all that it owned,
and much that belonged to others. Once in a while there seems
to have been some faint consciousness, but nothing which indicates
any activity. But they say, and have called witnesses to prove,
that acting in accord with the usage and custom of national banks,
and having called into the management a person in whom they had
entire confidence, which was justified by his reputation, and com-
mitted the affairs of the bank to him, they were not bound to have
doubt and distrust of his correct dealing until something occurred
which should arouse suspicion. And this is their defense. The
learned counsel for the defendants puts the question thus:

"Whether a director In a national bank Is Individually liable for loss to the
bank accruing through another director, viz. lUI president, when such mis-
management was not known to or participated 111 by the directors sought to be
charged. '!
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'Or, in another fotri1:
"Whether an itrrector in a natloIiaI bank Is llable 111 his Individual

capacitY for all losses occasioned by the mismanagement of the bank's affairs
by a trusted 01lleerthl'ough the neglect of the board 01 directors to meet and
tlXamme into the affairs of the bank."
These questions preseJ,lt in the most favorable light for the de-

fendants what is undoubtedly the substance of the inquiry upon
the facts Which. existed in this case, and which is, in short, this:
Whether the duty of the board of 'directors is discharged by the
selection of officers of good reputation for ability and integrity, and
then leaVing the affairs of the bank without any other supervisiO'n
or examination than mere inquiry of the officer, and relying upon
his statements until some cause for suspicion attracts their at-
tention. Section 9 of the national banking act, being. section 5147
of the Revised Statutes, provides that:
"Each. director, when appointed or elected, shall take an oath that he will,

so far as the duty devolves on him, dUlgently and honestly administer the
affairs of such association."
And by section 51415 It is declared that the affairs ()f such as-

sociation shall be managed by not less than five directors. The
oath which the director is reqUired to take, that he .will diligently
and honestly administer the affairs of such association, indicates
the scope of his obligation. The management of the bank is cast
upon the board of directors. The duty of managing and adminis-
tering the' affairs of the bank by the board of directors has been
. differently construed in decisions bearing upon this subject, but
it is not necessary for me to analyze the cases, or to reconcile their
apparent differences. Some of them have gone to a length which
in my' opinion is extremely dangerous to the public safety, and, if
generally applied, would make these banking associations, which
were designed to supply the people of the country with financial
institutions hedged about with security on which their confidence
might seCurely rest, the objects of doubt and distrust. The rule
of decision by which my judgment in the present case must be
guided is laid down in the case of Briggs v. Spaulding, 141 U. S.
132, 11 Sup. Ct. 924. Much of the discussion in that case was de-
voted to the consideration of the special circumstances upon which
rested the charges made against the several directors. Those cir-
cumstances have little or no resemblance to those of the present
case, and not much aid is afforded by that part of the discussion;
for, as the court in that case observed, each case must stand upon
its own facts. The directors in that case were held to be excusa-
ble. One very important and noticeable difference between that
case and this is in the fact that the question there was narrowed
down to one of fact, as to whether the defendants were fairly lia·
ble for not preventing loss by putting the bank into liquidation
within 90 days after they became directors, the previous condition
of the bank being admitted to have been good, whereas in the pres-
ent case the defendants' neglect runs through quite a number of
years. But the court laid down certain general rules by which
the obligation of directors of national banks is to be tested; that
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is to say, they decla.t"e what. is the 'minimum of that
Chief Justice Fuller, deliverih$ the C)pinion of the court, said:
"We hold that dlrectorSmust exercise ordinary care and prudencetn the B.d-

ministration ot the affalJ:'lS ot a bank, and, that this includes ilomething more
than officiating as figureheads. They are entitled, undertbe law, to commit
the bankingbusine88, as defined, to their duly"authorized officers, but this dOH
not absolve them trom the duty ot reasoooble supervision; nor ought they to
be permitted to be shlelde9 trom liability because ot want ot kncrwledge ot
Wrongdoing, it that ignorance is the result ot gross inattention."
In my opiIl:ion, it does not meet the requirements of this state-

ment of the law that directors may confide the management of the
operations of the bank to a trusted officer, and then repose upon
their confidence in his right conduct, without making examinations
themselves, or relying upon his answers to put to
him with regard to the status of the affairs of the bank. To be-
gin with, it is to be assumed in every case that the directors have
not selected any other than a man of good reputation for capacity
and integrity. Any other idea assumes that they have been guilty
at the outset of a glaring fault. Further, it is a well-known fact
that a large proportion of the disafilters which befall banking insti-
tutions come f.rom the malfeasance of just such men, and it would
be manit:est to everybody that only a satisfactory and quieting re-
ply would be made by the official who has any reason for conceal-
ment. Again, what are the duties of management that are com-
mitted to the cashier, or the officer standing in his place? They
are those which relate to the details of the business, to the con-
duct of particular transactions. Even in respect of those, his du-
ties are conjoint with those of the board of directors. In large
affairs it is his duty to confer with the board. In questions of
doubt and difficulty, and where there is time for consultation, it
is his duty to seek their advice and direction. It is his duty to look
after the details of the office business, and generally to conduct its
ordinary operations. It is the right and duty of the board to main-
tain a supervision of the affairs of the bank; to have a general
knowledge of the manner in which its business is conducted, and
of the character of that business; and to have at least such a de-
greeof intimacy with its affairs as ,to know to whom, and upon
what security, its large lines of credit are given; and generally to
know of, and give direction with regard to, the important and gen-
eral affairs of the bank, of which the cashier executes the details.
They are not expected to watch the routine of every day's business,
or observe the particular state of the accounts, unless there is spe-
cial reason; nor are they to be held responsible for any sudden and
unforeseen dereliction of executive officers, or other accidents
which there was no reason to apprehend. The duties of the board
and of the cashier are correlative. One side are those of an ex-
ecutive nature, which relate mainly to the details. On the other
are those of an administrative character, which relate to direction
and supervision; and supervision is as necessarily incumbent upon
the board as direction, unless the affairs of banks are to be left
entirely to the trustworthiness of cashiers. Doubtless there are
many matters which stand on middle ground, and where it may be
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difficult to fix the responsibility, bqt I think there is no such diffi-
culty here. The idea which seems to prevail in some quarters, that
a director is chosen because he is a man of good standing and char-
acter, and on, that account will give reputation to the bank, and
that his only office is to delegate to some other person the man-
agement of its affairs, and rest on that until his suspichm is aroused,
which generally does not happen until the mischief is done, cannot be
accepted as sound. It is sometimes suggested, ,in effect, that, if
larger .responsibilities are devolved upon directors, few men would
be willing to risk their character and means by taking such an
office; but congress had some substantial purpose when, in addi-
tion to the provision for executive officers, it further provided fo'r
a board of directors to manage the bank and administer its affairs.
The stockholders might elect a cashier, and a president as well.
The banks themselves are prone to state, and hold out to the pub·
lie, who compose their boards of directors. The idea is not to be
tolerated that they serve as merely gilded ornaments of the in-
stitution,to enhance its attractiveness, or that their reputations
should be used as a lure to customers. What the public suppose,
and have the right to suppose, is that those men have been se-
lected by reason of their high character for integrity, their sound
judgment, and their capacity for conducting the affairs of the bank
safely and securely. The public act on this presumption, and trust
their property with the bank in the confidence that the directors
will discharge a substantial duty. How long would any national
bank have the confidence of depositors or other creditors if it were
given out that these directors' whose names so often stand at the
head of its business cards and advertisements, and who are always
used as makeweights in its solicitations for business, would only
select a cashier, and surrender the management to him? It is Raf9
to say such an institution would be shunned and could not endure.
It is inconsistent with the purpose and policy of the banking act
that its vital interests should be committed to one man, without
oversight and control.
Recurring to the present case, it is clear that unless the board of

directors is to be absolved upon the theory that they were justified
in committing the affairs of the bank to Moore, and relying upon
his good conduct, and his, answers to the perfunctory questions
which were occasionally put to him, until they were brought to the
facts by the collapse of the bank upon the first prick of a financial
stringency such as came upon the country in the summer of 1893,
they must be held liable. It is with sincere commiseration and re-
gret that the court feels compelled to reach this conclusion, in
view of the consequence which must follow to these directors. But
there is another side to this matter. The court cannot ignore the
rights and interests of the 'depositors and others who have trust-
fully confided their money to the bank, and who now find that it
was run through a shell into the hands of Moore, while the defend-
ants turned their heads away, and failed to give them the protec-
tion which a proper discharge of their duties would have afforded.
The records of the board of directors make a sorry showing, when


