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‘amining counsel in putting the hypothetical case, rather than from
-any exactness of comprehension about the facts. Not unnaturally
‘counsel, in stating an hypothetical case, will use language and
forms of expression and give out as in argument his own physical
indication, as he conceives it, of the violence that was used, which
affects the medical man when he is considering the law of cause
and effect; and, on the other hand, the same process of examina:
tion by the defendant’s counsel would belittle the force used, and
affect the opinion of his medical man. But these are only indica-
tions of the inherent weakness of such testimony, and an illustra-
tion of the facility with which it may be procured and the ease with
which opinions may be influenced. No one can doubt that it is not
impossible for the most serious injury to result from very slight
force, and that was the effect of the testimony of the medical men
in this case, accompanied by the expression of epinion that, to use
their own language, in the absence of any other sufficient cause,
they would say that this injury came from this ecause; but, after
all, their opinion was based upon the acceptance by them of the
supposition that she had recovered from the injuries.received by
the greater cause at the time she was thrown from the buggy.
Taken altogether, these opinions of the medical men did not and
do not impress me as being sufficiently well founded-to justify this
verdict. On another trial it may be that the,facts and circum-
stances will show that the plaintiff has been injured by that which
occurred at the express office, and I am well aware of the fact that
I am assuming a grave responsibility in setting aside a verdict
which is the second in the plaintiff’s favor; that I am in some
danger of trenching upon the right of the plaintiff to have the
‘weight of this proof determined by the jury, and not by me; but
the law commits this responsibility to the hands of the trial judge
for the very purpose of protecting parties from what may seem to
be unjust verdicts; and so I must accept that responsibility, give
expression and effect to my decided conviction that the proof does
not sustain the verdict, and that it is an injustice to the defendant
company to permit it to stand as a reasonable verdict on such
proof as we had at the trial. I could not direct a verdict for
the defendant, yet I expected the jury on the proof, and the in-
structions given as to the law, to find for the defendant, and the
contrary action was a surprise to me. I mention this merely to
show the strength of the conviction I have that the verdict of the
jury was not according to the weight of the testimony, and I can
see in the case enough of opportunity to be misled by undue sym-
pathy s account for it. It is better to submit the question to an-
other jury. New trial granted.



"N RE LAWRENCE. 99

In re LAWRENCE et al
(District Court, N. D. California. March 19, 1897.)

I. HaBEAS CORPUS—I'EDERAL AND STATE COURTS.

The United States courts will not, except, perhaps, under extraordinary
circumstances, take jurisdiction, by means of the writ of habeas corpus,
over proceedings in state tribunals, even though it is alleged that a con-
stitutional right is involved; and where such a question has been deter-
mined by the highest court in the state, upon the general allegation of
an illegal imprisonment, the proper proceedings for review are for a writ
of error to the supreme court of the United States.

?. SamE.

A United States court will not grant the writ for the discharge of a
prisoner in custody for contempt under the resolution of a state senate,
upon the ground that his detention is contrary to the constitution of the
United States, where there has been an inquiry in the supreme court of
the state involving the whole question of the legality of the detention
and of the contempt proceedings, which are matters peculiarly within the
exclusive jurisdiction of the state.

Knight & Heggerty, Andrew J. Clunie, and Garrett McErnerney,
for petitioners.

dJ. Chas. Jones, for sheriff of Sacramento county.

W. H. Anderson, Asst. Atty. Gen., for the State of Ca,hforma, on
behalf of senate.

MORROW, District Judge (orally). It appears from the petition
in-this case that Andrew M. Lawrence and L. L. Levings, the first the
managing editor and the other a reporter of the San Francisco Ex-
aminer, are in the custody of the sheriff of Sacramento county, and
L. F. Blackburn, sergeant at arms, by virtue of certain resolutions
adopted by the senate of the state of California March 10, 1897. The
resolution in the case of Andrew M. Lawrence is as follows:

“Whereas, heretofore, this senate, by resolution duly passed, appointed Sena-
wors John E. Dickinson, Eugene Aram, and J. H. Seawell an investigating
committee to Investigate the charges of bribery preferred by the San Francisco
Examiner against this senate; and whereas, said committee had A. M. Law-
rence, of the San Francisco Examiner, before said committee; and whereas,
upon the said A. M. Lawrence being duly sworn to answer questions before
sald committee, and admitting that he was managing editor of said paper;
and whereas, upon said examination the said A. M. Lawrence, as 8 witness,
was allowed counsel, at his request, and upon being asked certain questions,
as will be seen by the report of sald committee made to this senate, and
which said questions being material to the inquiry and investigation being
carried on and conducted by the committee, he, the saild Andrew M. Lawrence,
then and there refused and declined to answer the said questions; and where-
a8, the said committee reported the said action of the said committee, and the
questions propounded the said witness, the said A. M. Lawrence, and that
he had contumaciously refused to answer the said questions to this senate:
and whereas, upon the coming in of the said report of the said committee the
senate resolved that the said A. M. Lawrence be subpecenaed before the bar of
the senate to show cause why he should not answer the said questions; and
whereas, the said witness, A. M. Lawrence, was duly subpceenaed before the
senate, and at eleven o’clock a. m. of the 9th day of March, A. D. 1897, ap-
peared before the bar of the senate; and whereas, the said questions reportéd
by the said committee were théen and there propounded to him, the said A. M.
Lawrence, by the president of the senate, and he, the said A. M. Lawrence,
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then and there agaln refused and declined to answer the sald questions, having
no lawful or legal excuse therefor, and having been duly represented by coun-
sel of his own selection, and having tbe ability and power to answer the said
questions, but contumaciously refusing to answer the same: Now, therefore,
"be it resolved, that the said A. M. Lawrence be and he is hereby declared to
be guilty of contempt of the senate; and be it further resolved, that he, the
sald A. M. Lawrence, be taken into custody by the sergeant at arms of the
senate, and that he be committed to the county jall of the county of Sacra-
mento, state of Oallfomia, until he shall have purged himself of this con-
tempt by answering the questions which were propounded to him under the
direction of the senate; that a copy of this resolution, duly attested by the
secretary of the senate, be the authority of the sergeant at arms of the senate
and the sheriff of the county of Sacramento.”

The petitioner L. L. Levings is in custody under substantially the
same resolution. In the petition it is alleged that the imprisonment
of Lawrence and Levings is illegal, in this:

“(a) That no Investigation, proceeding, or matter whatever was or is pend-
ing before said senate, or the legislature of said state, in said assistance, or in
pursuance of which sald questions were asked or put by said senate to said
Lawrence and Levings, upon or in respect to which any legislative action or
proceeding of any character whatever was proposed or intended, or to or in
which the sald questlons were or are or could or would be relevant, com-
petent, or material. (b) That there was not, at the time sald questions were
asked and put by said senate, any bill, resolution, investigation, or legislative
proceeding whatever, under consideration pending or proposed, in or under,
as to or in connection with, which the said questions were or are competent,
relevant, or material. (c) That sald alleged contempt was not committed in
the Immediate view and presence of the said senate, and that no affidavit of
the facts constituting the alleged contempt was ever made to or was before
said sepate, and no affidavit whatever was ever presented tuv sald senate of
the facts constituting sald contempt. (d) That said senate, at the time said
questions were asked by said senate and in sald senate, for refusal to answer
which said senate adjudged sald Lawrence and Levmgs guilty of contempt,
had no power or jurisdiction to ask or put sald questions, or to require an
answer to sald questions, or to consider or determine any matter then before
said senate a8 to which said questions were asked, and had no power or
jurisdiction to adjudge said Lawrence and Levings guilty of contempt, or com-
mit them to the custody or imprisonment of sald sergeant at arms or said
sheriff. (e) The said senate had no jurisdiction to make the inquiry to which
the questions propounded to said Lawrence and Levings were directed, and
said questions were not material, relevant, or pertinent to that issue and in-
quiry then before the said senate. (f) That said senate was not acting, and
had no power to act, upon any matter, proceeding, legislation, or investigation
concerning which sald questions were asked, or were relevant, competent, or
material; nor was there any investigation before said senate, the purpose of
which was to enable said senate to act, and concerning which said questions
were asked, or as to which said questions, or the evidence to be thereby elicited,
were relevant, competent, or material. (g) That the investigation concerning
and in which said questions were asked and said alleged contempt committed,
and sald alleged adjudication by sald senate made, and the commitment or
resolution under which said Lawrence and Levings were and are imprisoned
issued, was of matters judieial in their nature, and which were and are ex-
clusively the subject of judicial inquiry of the courts of this state. (h) The
questions asked said Lawrence and Levings were not competent, and did not
call for any evidence which would be or was competent, but called for evi-
dence which was, is, and would be hearsay. (i) The said alleged commit-
ment or resolution of said senate under authority of which said Lawrence
and Levings were taken into custody and imprisoned does not show or allege
that the gaid questions were or are pertinent, competent, legal, or relevant,
or proper, in the proceeding before said senate, or in any proceeding. ()) That
said alleged adjudication of sald senate, and said commitment or resolution
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of sald senate under and by virtue of which sald officials took into custody and
imprisoned said Lawrence and Levings, do not, nor does either thereof, adjudge
or find that sald Lawrence or Levings was or is, nor does it adjudge or hold
them, guilty of contempt of the senate of the state of California. (k) There
is no adjudication that the said Lawrence and Levings are or were guilty of
contempt. and no judgment, order, tesolution, or commitment that they com-
mitted or are guilty of a contempt of said senate. (1) That said imprisonment
and commitment are without due process of law, and in violation of the pro-
visions of the constitution of the state of California, and of the constitution
. of the United States, and of the amendments thereto, and particularly are in
violation of the fourth, fifth, and fourteenth amendments to the said consti-
tution of the United States; that said Andrew M, Lawrence and said L. L.
Levings are and each of them Is a citizen of the United States and of the state
of California, and a resident within the judicial Northern district in the state
of California, and, being such citizens and residents, they claim, and there is
hereby claimed upon their behalf, the protection of this court to secure them
against a deprivation of their liberty without due process of law, and against -
and in spite of the provisions of the constitution of the United States afore-
said, which are violated by their imprisonment aforesaid.”

To this petition a return has been made by the sheriff of Sacra-
mento county, which recites the proceedings before the state senate,
referred to in the resolution; the proceedings before the superior
court of the county of Sacramento on habeas corpus, wherein the
writ was discharged and Lawrence and Levings remanded to the
custody of the sheriff; and also proceedings before the supreme court
of the state of California on habeas corpus, which also resulted in
the discharge of the writ and the remanding of the parties to the
custody of the sheriff. For the purpose of this decision, it will only
be necessary to refer to that part of the return which relates to the
proceedings in the supreme court of this state. 48 Pac. 124. After
setting out in full the order of the supreme court whereby Andrew
M. Lawrence and L. L. Levings are brought before that court, the
return proceeds as follows:

“That thereupon, and in accordance with sald order of said supreme court of
the state of California, I released the said petitioners, and each of them,
from my custody and control upon bail In the sum of $1,000 each, duly ap-
proved by a judge of the superior court of the county of Sacramento state
of California. That thereafter, to wit, on the 16th day of March, 1897 and
at about the hour of five o’clock p. m. of sald day, the said supreme court of
the state of California rendered an opinion and made an order, which opinion
and order was and is in the words and figures following, to wit:

“‘Ex parte Lawrence and Levings, on Habeas Corpus.

“‘By the Court: The senate was engaged In an investigation of the conduct
of its members, under a published charge that some of them, whose names
were not given, had taken bribes for aiding in the passage of a certain bill.
The news editor and one of the reporters of the paper which published this
charge were called upon to testify in the matter, and refused to answer cer-
tain interrogatories propounded to them, upon the ground that the information
sought to be elicited was privileged, and that the evidence, if given, would be
frrelevant and hearsay. The questions, in brief, contained a demand that
the witnesses should give the names of those from whom they had received
information touching the charge of bribery, and the substance of that informa-
tion. The inquisitorial investigation upon which the senate was engaged was
one strictly within its jurisdiction to prosecute. It had the undoubted power
to examine into the alleged criminal conduct of some of its members, with a
view to their expulsion, or other punishment, if found guilty. Ex parte
McQarthy, 29 Cal. 895. Under such an investigation these witnesses, who
were shown to have been responsible for the public charge, and who at the
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same time disclaimed personal knowledge of the facts, were asked to give
the names of their informants. It was a natural and logical method for the
senate to follow in its endeavor to arrive at the truth. If the witnesses, first
answering that they had no personal knowledge of the matter, were to be
justified in refusing to give the names of their informants, the senatorial in-
quiry must necessarily come to an end. Upon the other hand, if they stated
the names of their informants and the nature of their information, the senate
could summon those persons, and so trace the charge to a just conclusion
The evidence, then, was relevant and pertinent. The case differs from those
presented In courts where the interests lie between conflicting parties, and
where improper evidence sought to be introduced in the interests of one must
be to the injury of the other. Here the inquiry was inquisitorial, to arrive
at the truth concerning the charge of corruption, silent as to names, indefinite
as to facts, but specific in its assertion of bribery. There were no parties to
this proceeding. The senate was investigating the conduct of its own mem-
bers, and it was a contempt of its authority for the witnesses to refuse to
give the names of those who were responsible for the promulgation of the
charge, It cannot be successfully contended, and has not been seriously
argued, that the witnesses were justified in refusing to give these names upon
the ground that the communication was privileged. The writ is discharged,
and th'e”prlsoners remanded to the custody of the sheriff of Sacramento
county.’ ™

From this opinion and order of the supreme court, it appears that
the alleged illegal imprisonment of the parties has been considered
upon all the grounds alleged in the petition; but it is contended that
the detention of the parties is contrary to the provisions of the fourth,
fifth, and fourteenth articles of the amendments to the constitution of
the United States, and that, therefore, an inquiry into the cause of the
detention is peculiarly within the jurisdiction of this court. It must
be observed, however, that the inquiry in the supreme court of the
state necessarily involved the whole question of an illegal detention,
and that the contempt proceedings which resulted in the imprison-
ment were matters peculiarly within the exclusive jurisdiction of
the state, and, so far as these proceedings appear by the petition and
return, were regular, and the imprisonment was within the power
and authority of the state senate to impose. Ex parte McCarthy,
29 Cal. 395; Burnham v. Morrissey, 14 Gray, 226; People v. Keeler,
99 N. Y. 463, 2 N. E. 615. The first and most important question,
therefore, to determine is whether this court will further inquire into
the detention of the parties, in view of the proceedings that have been
taken in the courts of this state. The contention of -the petitioners
is that they have been deprived of rights guarantied to them under
the constitution of the United States and the constitution of the
state, but it is as competent for the state court to determine questions
of that character as it is for a federal court. The line between state
and federal authority, with respect to matters that may be inquired
into by the writ of habeas corpus, has been very carefully drawn by
the supreme court of the United States. The subject has frequently
been under consideration, and has been elaborately considered with
respect to all the elements of jurisdiction, and 'the law with respect
thereto clearly established. It only remains for this court to be
guided by that law. 1In Robb v. Connolly, 111 U. 8. 624, 637, 4 Sup
Ct. 544, 551, the supreme court said:

“Upon the state courts, equally with the courts of the Union, rests the ob
ligation to guard, enforce, and protect every right granted or secured by the
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constitution of the United States, and the laws made In pursuance thereof,
whenever those rights are involved in any suit or proceeding before them;
for the judges of the state courts are required to take an oath to support that
constitution, and they are bound by it, and the laws of the United States
made in pursuance thereof, and all treaties made under their authority, as
the supreme law of the land, ‘anything in the constitution or laws of any
state to the contrary notwithstanding.’ If they fail therein, and withhold
or deny rights, privileges, or immunities secured by the constitution and laws
of the United States, the party aggrieved may bring the case from the highest
court of the state in which the question could be decided to this court, for
final and conclusive determination.”

In the case of In re Wood, 140 U. 8, 278, 11 Sup. Ct. 738, the court
say, at page 287, 140 U. 8., and page 741, 11 Sup. Ct.:

“Thé highest court of the state having thus disposed of the case, and the
appellant having failed to obtain from the trial court an order setting aside
the conviction and granting a new trial, the present effort was made to
gsecure his release by a writ of habeas corpus issued by the elrcuit court of
the United States. The statute under which the appellant was prosecuted is
not repugnant to the constitution of the United States, and the court that
tried him, we repeat, was competent to guard and enforce every right secured
to him by that instrument, and which might be involved in his trial. The
petition for the writ sets forth no ground affecting fts jurisdiction either of
the offense charged or of the person alleged to have committed it. .If the
question of the exclusion of citizens of the African race from the Iists of
grand and petit jurors had been made during the trial in the court of general
gessions, and erroneously decided against the appellant, such errer in deci-
sion would not have made the judgment of counviction void, or his detentivn
under it illegal. Savin, Petitioner, 131 U. 8. 267, 279, 9 Sup. Ct. 699; Stevens
v. Fuller, 136 U. 8. 468, 478, 10 Sup. Ct. 9811, Nor would that error, of itself,
have authorized the circuit court of the United States, upon writ of habeas
corpus, to review the decision, or disturb the custody of the accused by the
state authorities. The remedy, in such case, for the accused, was te sue out
a writ of error from this court to the highest court of the state having cogni-
zance of the matter, whose judgment, if adverse to him in respect to any
right, privilege, or immunity specially claimed under the constitution or laws
of the United States, could have been re-examined, and reversed, affirmad, or
modified by this court as the law required.”

Another case is Cook v, Hart, 146 U. S, 183, 13 Sup. Ct. 40. The
court held:

“That this court [supreme court] will not interfere to relieve persons whe
have been arrested and taken by violence from the territory of one state to
that of another, where they are held under process legally issued from the
courts of the latter state; that the question of the applicability of this doctrine
to a particular case is as much within the province of a state court, as a ques-
tion of common law or of the law of nations, as it 1s of the courts of the
United States.”

In the case of In re Frederich, 149 U. 8. 70, 13 Sup. Ct. 793, the
question was very thoroughly reviewed by the supreme court, and it
was there said (page 75, 149 U. 8., and page 795, 13 Sup. Ct.):

“While-the writ of habeas corpus I8 one of the remedies for the enforce-
ment of the right to personal freedom, it will ndt issue as a matter of course,
and it should be cautiously used by the federal courts in reference to state
prisoners. Being a civil process, it cannot be converted Into & remedy for
the correction of mere errors of judgment or of procedure in the court having
cognizance of the criminal offense. Under the writ of habeas corpus this
court can exercise no appellate jurisdiction over the proceedings of the trial
court or courts of the state, nor review their conclusions of law or fact and
pronounce them erroneous. The writ of habeas corpus is not & proceeding
for the correction of errors.,”
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To the same effect is the case of New York v. Eno, 155 U. §, 89, 15
Sup. Ct. 80:

‘“Whether an offense described in an indictment in g state court is an offense
against the laws of that state, and punishable thereunder, or whether it is
made by federal statutes an offense against the United States, exclusively
cognizable by their courts, and whether the same act may be an offense
against both national and state governments, punishable in the tribunals of
each, without infringing upon the constitutional guaranty against being twice
put in jeopardy of limb for the same offense, are questions which a state
court of original jurisdiction 18 competent to decide In the first instance; and
(Its obligation to render such decision as will give full effect to the supreme
law of the land, and protect any right secured by it to the accused, being the
same that rests upon the courts of the United States) the latter, if applied
to for a writ of habeas corpus in such case, should decline to Issue it, unless
it also appears that the case is one of urgency.”

Also, Bergemann v. Backer, 157 U. 8. 655, 15 Sup. Ct. 727:

“When 8 state court has jurisdiction of the offense and the accused, under
an iundictment found under statutes of theé state not void under the constitu-
tion of the United States, and proceeds to judgment under such statutes, a cir-
cuit court of the United States has no authority to interfere with the execution
of the sentence by means of a writ of habeas corpus.”

These cases clearly establish the doctrine that, except, perhaps,
under extraordinary circumstances, United States courts will not, by
means of the writ of habeas corpus, take jurisdiction over proceed-
ings in state tribunals, even though it is alleged that a constitutional
right is involved, and that, where such a question has been deter-
mined by the highest court in the state upon the general allegation of
an illegal imprisonment, the proper proceedings for review are by a
writ of error to the supreme court of the United States. That being
the rule, without going into the merits of this case,~—without con-
gidering the objections which have been raised to the proceedings
taken by the state senate, and so ably argued by counsel,—I think T
am authorized, under these decisions, to hold that the writ of habeas
corpus should not be granted in this case, and that the petitioners
should be allowed to pursue their remedy by the other method point-
ed out in the cases that I have referred to. The writ of habeas cor-
pus will therefore be discharged, and the petitioners remanded to the
custody of the sheriff of Sacramento county.
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STERLING REMEDY CO. v. EUREKA CHEMICAL & MANU-
FACTURING CO.

{Circuit Court of Appeals, Seventh Circuit, May 3, 1897.)
No. 298,

1. TRADE-MARES—SUBJECTS OF APPROPRIATION—INFRINGEMENT.

“No-To-Bac” is an arbitrary term, which may be appropriated as a
trade-mark for a medicine designed to cure the tobacco habit, and Is not
infringed by ‘“Baco-Curo,” used with a similar medicine.

2. SAME—TEST OF INFRINGEMENT.

The test of infringement Is whether the alleged infringing article is so
dressed that It is likely to deceive persons of ordinary intelligence, in
the exercise of the sllght care ordinarily bestowed in purchasing an article,
to mistake one man’s goods for the goods of another

8. BaME—F0RM OF PACKAGE.

The form of tobacco box in common use cannot be exclusively appro-
priated as a package for the sale of a preparation designed to cure the to-
bacco habit.

4 SAME—SIMILARITIES AND DISSIMILARITIES.

Where tablets or lozenges made and sold by different parties as a cure
for the tobacco habit are so prominently dissimilar in color, size, thickness,
weight, odor, and lettering, and in the color and appearance of the labels
on the packages, that purchasers exercising even slight care would not be
likely to select one article for the other, there is no infringement. 70 Fed.
704, affirmed.

Appeal from the Circuit Court of the United States for the Western
District of Wisconsin.

The Sterling Remedy Company, the appellani, filed its bill against the
Eureka Chemical & Manufacturing Company to restrain the alleged infringe-
ment of & trade-mark, and also upon the ground of unfair competition in trade.
The appellant manufactures and deals in a so-called remedy or cure for the
tobacco habit, which is sold under the trade-mark “No-To-Bac.” The remedy
is prepared in the form of a lozenge or tablet, and is contained in an ordinary
tin tobacco box. The lozenge or tablet is round, of a light, greyish hue, with
the designation or trade-mark of “No-To-Bac” In large raised letters upon one
side and forming part of the lozenge. The covering of the box is of a dark
red ground, and has printed upon the upper side, in black letters, the following:

“No-To-Bae. Trade-mark registered. Is a Positive and Permanent Cure for
the Tobacco Habit in every form. It is Nature’s Own Remedy. It is entirely
harmless, being of vegetable origin. It will build up, fortify, and rejuvenate
the weak and unstrung nerves, and eradicate the poisonous nicotine from the
system. It will increase the appetite and digestive power, enrich and purify the
blood. From ONE to THREE BOXES guaranteed to cure any case, If used
a8 directed. PRICE, $1.00. Made only by the STERLING REMEDY COM-
PANY, Indiana Mineral Bprings, Warren Co. Indlana. Chicago office, 45
and 47 Randolph St.”

On the reverse side is the following:

“Directions for the use of NO-TO-BAC. CURR FOR THE TOBACCO
HABIT IN EVERY FORM. Immediately discontinue the use of TOBACCO,
and use 7 to 10 tablets a day by placing them in the mouth, and allowing the
tablet to gradually dissolve before swallowing. In this way you get the pro-
longed action of No-to-bae upon the secretive glands of the mouth. During
treatment the bowels should be kept open. One or two free actions EVERY
day will greatly assist the medicine in expelling the nicotine from the system.
CONTINUE THE USE OF NO-TO-BAC until the desire for tobacco and its
effects upon the system are completely eradicated. Patlents writing about their
case and asking advice, etc., must inclose stamp for reply. Address THW
STERLING REMEDY OOMPANY, Indiana Mineral Springs, Warren Co.,
Ind. Chicago office, 45 and 47 Randolph St.”

This box is sealed with a sealing label of reddish pink, baving upon it the
complainant’s name in script letters, and the following printed thereon: “Not



