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may be reduced by set·off and payment. . It may be shown to have no
foundation. In the meantime the court ·has jurisdiction. It is on
this principle that Barry v. Edmunds, 116 U. S. 559, 6 Sup. Ct. 501,
and Smith v. Greenhow, 109 U. S. 669,3 Sup. Ct. 421, sustained.
In these, for an alleged illegal taking of personal property worth $100
or $200, the plaintiff in each case brought his action in tort for $6,000
damages. The court sustained the jurisdiction. The same course
was followed in Scott v. Donald by the supreme court, at the present
term. 17 Sup. Ct. 265.
Counsel for the complainant have urged that the jurisdiction can be

justified because of the value of the property mortgaged. I think,
however, that this is not sound, agreeing on this point with Judge
Green in Werner v. Murphy, 60 Fed. 769.
The bill also asks the appointment of a receiver. From the return

and the affidavits it clearly appears prima facie that the company is
solvent, and that no necessity for a receiver exists on this ground.
It is not denied that the defendant is in possession of chattels mort-
gaged to complainant, and that the condition of the mortgage has been
forfeited, thus restoring the legal title in complainant; at the least
giving it claim for the relief of an -equitable execution by the appoint-
ment of a receiver. But this will be a harsh measure, not justified
by the present appearance of the case. It is therefore ordered that
the defendant enter into bond, with sureties to be approved by a judge
of this court, conditioned that· the defendant abide by and perform
such decree as the court may finally render herein. Let the complain-
ant or its attorneys have notice of the names of the proposed sureties
on the bond, and reasonable notice of the time when the bond will be
presented for approval. Let the penalty of the bond be $3,000.

HUNT v. AMERICAN GROCERY CO.
(Oircuit Court, D. New Jersey. April 80, 1897.)

1. PRIVATE CORPORATIONS-ApPOINTMENT OF RECEIVERS.
A receiver wlll not be appointed for a solvent private corporation at the

instance of Individual stockholders, on the ground that its officers and di-
rectors have changed its business from a large wholesale grocery business
to a comparatively small specialty bUsiness, and have otherwise misman-
aged its affairs, in the absence of evidence showing usurpation, fraud,
ultra vires, gross negligence, or breach of trust.

J. SAME.
All questions of policy respecting the management of the business of a

private corporation must be left to the sound discretion of the directors,
and their acts done In good faith, if wIthin the powers of the corporation,
and in furtherance of its purposes, cannot be called in question in judicial
proceedings by individual stockholders.

H. Aplington, for complainant.
Washington B. Williams and Arthur L. Livermore, for defendants.

KIRKPATROOK, District Judge. This bill is filed by David Hunt,
a stockholder in the Amf>-!'ican Grocery Company, on behalf of him-
self and such other stockholders as may desire to become parties to
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the suit, praying for the appointment of a receiver, and an injunction
restraining the officers and directors fr()m continufug in the manage-
ment of the business. The intervention of the court is not asked
upon the ground of the insolvency of the corporation, but it is alleged
in the bill that, the defendant corporation having succeeded to the
large wholesale grocery business formerly conducted by various part·
nerships and corporations, "has recently, in violation of law, unlaw-
fully, without the consent of its stockholders, and through its officers
and directors, changed .the nature of its business from a large whole-
sale grocery business to a compar'atively small specialty business."
In support of this allegation the bill sets out a notice sent by the
American Grocery Company to the trade, which is in these words:

"New York, April 2, 1897.
"We beg to call the attention ot the trade to our special lines or roasted

cotrees, ground spices. teae, cigars, farinaceous goods, I<'rench goods, and
canned goods. Handling only these lines, enables us to better meet the wanta
ot dealers. Price list mailed on appUcation."
The bill also alleges upon information and belief that the business

is being grossly mismanaged by its officers and directors; that the
company has sold a certain number of its trade-marks, and has dis-
continued the use of a large number of others; that it has reduced
the number of its employes; that it has discontinued the sale of a
large number of staple articles, in which there was a large profit, and
has sold large, quantities of staple goods at less than cost; that it
has not taken an account of stock since August, 1896, and that for his
personal account the president has purchased certain of the stock of
the defendant corporationat less than its par value, and is anxious to
buy more if it can be had at a low figure.
The affidavits read in support of the bill enter into no details. The

affiants set out that they are acquainted with the character of the
business heretofore conducted by Thurber, Whyland & Company and
that now being carried on by the American Grocery Company, and
that they are not of the same general character, and that the busi-
ness now carried on by the American Grocery Company is not, in
their opinion, a wholesale grocery business. The only knowledge
developed on the part of deponents to any of the specific matters set
out in the bill is that contained in the affidavits of Corsa, who swears
that Marsalis, the president of the defendant company, has sold and
offered to sell staple merchandise at prices less than the market price
of same; not stating quantity; and Alexander Wiley, who knows
that Marsalis has sold and is now offering for sale "large blocks" of
staple merchandise at prices much below the market value of the
same. There is no proof of the sale or discontinuance of the use of
any trade-marks; the staple articles, the sale of which the bill char-
ges has been discontinued, are not enumerated; and there is nothing
in the affidavits from which the court can come to the conclusion that
any large loss of profit has resulted to the company by the decrease
of business which is said to have taken place. If staple goods have
been '!!Old, or offered for sale, at less than market prices, the bill char-
ges that it has been done with the sanction and approval and under
the direction of the board of directors, who were elected to administer
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the of the company. In the absence of proof to the contrary,
the court will assume that the directors have acted in good faith,
and for the best interests of the company, and that assumption will
not be overcome by the mere assertion of opinions to the contrary
by those whose judgmentmay be founded on ignorance or warped by
prejudice.
It does not appear from any verified statement that the defendants

are performing any act which is not within the scope of the authority
conferred by the articles of their incorporation, nor that the president
and board of directors, in limiting the number of articles in which
they will deal, have not been actuated by honest motives. To cut
off from sale articles in which thete is found to be no profit is clearly
within the discretionary powers of the board of directors, and, unless
the complainant has clearly demonstrated that the directors in so do-
ing were controlled by a fr:audulent or dishonest purpose, he has no
case. Elkins v. Railroad Co., 36 N. J ..Eq. 241. All questions ot
policy respecting the management of the business of a private corpora-
tion must be left to the sound,. honest discretion of the directors; and
their corporate. acts, done in good faith, if the same are within the
powers of the corporation, and in the furtherance of its purposes, can-
not be called in question in judicial proceedings by individual stock-
holders. The answering affidavits which have been read deny all the
material allegations of the bill, both those which are verified and
those which are stated to be upon information and belief. The court
should not take the conduct of the business out of the hands of those
who have been chosen by a majority in interest of the stockholders for
that purpose, except upon clear proof of usurpatiQn, ultra vires, fraud,
or gross negligence. Thomp. Corp. § 4483. "The appointment of a
receiver is a discretionary power, to be exercised only upon good cause
shown, upon circumstances disclosed by the proof which show the
need of the interference of the court for the protection of creditors
or stockholders from breaches of trust by the directors in the perform-
ance of their duties." Construction Co. v. Schack, 40 N. J. Eq. 222,
1 At!. 23; Rawnsley v. Insurance Co., 9 N. J. Eq. 95. This case pre-
sents no such grounds as above set forth for the interference of the
court, and the dissatisfied stockholders must redress their grievances
by ordinary methods. The application for a receiver must be denied.

HUGHEY v. SULLIVAN.
(Olrcult Court, S. D. Ohio. March 10, 1897.)

No. 4.884.

1. STATE STATUTES-NEW TRIAL-RULE OF PROPERTY.
Rev. St. Ohio, f 5806, providing that ua new trial shall Dot be granted

on account of the smallness of damages In an action for an Injury to the
person or reputation, nor In any other action where the damages equal
the actual pecuniary Injury to the plaintiff," cannot be read as a proviso
to section 6134, giving a right of action for the unlawful kllling of an-
other, and Is therefore not a rule of property binding on the federal courts
In an action under the latter section.


