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in by both parties, equity will afford relief. Paget v. Marshall, 28
Ch. Div. 255. Courts of equity will l'eliev:e against mistakes, and
will correct and reform deeds and instruments of the most solemn
chara.cter to grant such relief. 1 Story, Eq. JUl'. § 152. The only
conditions to granting such relief are that the mistake must be
mutual, and clearly proved. It seems to me that no one can read
the history of this negotiation and the correspondence between
the parties without coming to the conclusion that 3,000 squares
was the number which both parties intended to insert in the con-
tract, and that the insertion of the larger number was the result
of a mutual mistake or a mistake on the part of the Trenton Com-
pany, known to be such by the Clay Shingle Company at the time
the contract was executed. The complainants-are entitled to the re-
lief prayed for, and decree should be entered accordingly.

MOORE v. AMERICAN LOAN & TRUST CO. et aL
(Cil'cult Court, D. Minnesota. October 16, 1896.)

L
Under the Minneeota statute declaring void conveyances by "any In-

solvent debtor or a debtor in contemplation of insolvency, within 90 days
of making an assignment," it is necessary, beyond the fact of Insolvency,
to show an Intent to give a preference, and also that the creditor knew or had
reason to know of the Insolvency.

II.
Aniortgage 'given by a manufacturing and trading corporation a short

time· before· its failure, not at the request of its creditors, but on its own
Illotion, and for the purpose, not of affording greater security. but ofre-
leasing other securities In possession of the creditor as collateral. and pro-
curing an additional loan, held, under the circumstances and on the evi·
dence, not to have been given in contemplation ()of insolvency, or to have
been received with reasonable cause on the part of the creditor to believe
that the .debtor was insolvent, within the meaning of the Minnesota statute.

Thili! was a suit in equity by A. B. Moore, receiver of the Great
Western Manufacturing Company, against the American Loan &
Trust Company of Boston and others, to set aside a mortgage as void,
on the ground that it was made in contravention of the insolvent law
of Minnesota.
Cotton, Dibbell & Reynolds, for plaintiff.
Washburn, Lewis & Bailey, for defendants.

LOCHREN, District Judge (orally). In this case, if there were
any question as to the sufficiency of the complaint at this time, the
evidence hail been presented and the case tried upon the theory that
it is an action to set aside this mortgage to the American Loan &
Trust Qompany, on the ground that the same was a preference in
favor of the electric corporation, and contrary to the insolvent laws
of the state; and, if there were any defect in the complaint (which I
do not determine), I think an amendment ought to be allowed, so as
to present the case in the pleadings as the parties have chosen to pre-
sent it in their evidence and in the argument before the court.
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I think that counsel for complainant is correct in his position that
this is not in any sense action to rescind the conveyance, but to
have it declared void upon the ground that it was made in contraven-
tion of the provisions of the state insolvent law. It is brought by the
receiver, representing and in the interest of the creditors; and he is
not obliged, as a condition for obtaining the relief sought, to place the
other party in statu quo, nor to return the money or securities which
were parted with in making this conveyance. It seems that the
Great Western Manufacturing Company commenced business in the
beginning of the year 1893; and in December, 1894, its business came
to an end by an entire collapse or failure, accompanied at the time
with attempts to give preferences to certain creditors,-a Mrs. Lamb,
in whose favor judgment had been confessed, and a Chicago creditor,
to whom securities were turned over at the time. Therefore it is not
strange that the creditors should look with suspicion upon a mort-
gage of this kind, given so recently before the failure, and in favor of
a corporation which had been a creditor of the Great Western MaJ,lu-
facturing Company to a considerable amount. The conveyance, be-
ing executed so near the time of the collapse of the mortgagor, would
naturally raise a suspic.ion as to the character of the conveyance itself.
The question now before the court is as to the character of this con-
veyance, in view of the evidence in the case, which appears to be very
full and exhaustive. Our statute, aa cited in complainant's brief,

that:.
"Conveyances and payments made and securities given by any insolvent

debtor or a debtor in contemplation of insolvency, within ninety days of making
an assignment, as prOVided by section one of this act, with a view of giving
a preference to any creditor upon a pre-existing debt, or to any persons under
liability for such debtor, over another, shall be void as to all creditors or per-
sons receiving the same, who shall have reasonable cause to believe that lIuch
debtor was insolvent." Gen. St. Minn. 1894, § 4243.

In order to determine the character of the conveyance which is
attacked in this suit, it is necessary to consider the condition of the
parties, the negotiations between them, and the circumstances under
which these negotiations were had. It appears that the Great West-
ern Manufacturing Company was engaged in the manufacture of
goods connected with the use of electricity, and was also trading in
similar goods purchased from other manufacturers or dealers, and
sold by the company in its stores in Chicago, St. Louis, and perhaps
Duluth; so that it was to a certain extent a trading, and not ex-
clusively a manufacturing, concern, and it is possible, therefore, that
the law referred to by counsel as to technical insolvency would apply
to a corporation of this kind,-that is, it would not be necessary that
it should not have sufficient assets to pay its liabilities in the ordinary
course of business if they were carefully administered, but insolvency
would occur where there was an inability to pay its debts as they
matured and were demanded. That would be an act of insolvency
in the case of a trader, and possibly in a case of this kind. The evi-
dence does show that this corporation was, perhaps, during the
entire negotiations resulting in this mortgage, or, at any rate, before
the execution of the mortgage, technically insolvent in the latter
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sense, and also that the same was known to the agent of the electric
corporation, the beneficiary of the mortgage, before the negotiations
were completeq. It is necessary, beyond the fact of insolvency, to
show that the creditor had reason to know of the insolvency; and,
further, it is necessary to show an intent to give a preference to the
creditor. It is argued on the part of counsel for complainant that
it is only necessary that this should fie the motive actuating the mort-
gagor, and that it is immaterial that the creditor for whose benefit
the mortgage is made had any such purpose, intention, or knowledge.
It would be rather extraordinary that a debtor should give a pref.
erence to a creditor without the knowledge and consent or participa-
tion of the creditor. But I hardly think that in a case of this kind
it would make much difference. It might possibly do so where the
creditor was a relative of, or where confidential or personal relations
existed between him and, the debtor, so that the latter might have a
peculiar regard for the creditor, and, without consulting him, do an
act for his benefit which the creditor might not have adopted. But
that is something beyond the ordinary course of business in matters
of this kind; so that, in determining whether this mortgage was
given by the debtor, the Great Western Manufacturing Company, for
the purpose or with a view of giving a preference to this particular
creditor, we have to consider the relation of the parties, and the cir-
cumstances of the transactions at the time they occurred. There is
nothing in the relations of these parties, as disclosed by the evidence,
which would show a probability that the debtor would act in the
manner I have indicated, as might be done in case of relationship, or
something that might cause the debtor to feel a more than ordinary
interest in the affairs of the creditor. In this case the evidence dis-
closes nothing more·than the ordinary relation of debtor and creditor,
and no particular reason why the debtor should favor this particular
creditor more than any other creditor, aside from business reasons.
Ordinarily, in cases of preference, the creditor is the one who

urges the giving of the security; is anxious that it be given hastily,
and the contract be made immediately, so that the matter may be
closed up and got out of the way. This case does not seem to have
any of these characteristics about it. It does not appear that at the
time of these negotiations there was any apprehension on the part of
the creditor with respect to the indebtedness, although it does appear
there was an indebtedness of some $52,000, $24,000 of which was due,
and that at the time Mr. Johnson came to Chicago, and had a con·
ference with Mr. Gilman on the subject, he was informed that the com-
panywas not prepared to make a payment of that amount at that
time, or any part of the debt. But this does not appear to have cre-
ated any anxiety on the part of Mr. Johnson. The debt of the electric
company at that time was not unsecured, but was secured·by the in-
dorsement of the directors of the Great Western Com·
pany. It was also secured by the bonds of the Fond du Lac Company,
and I think there is nothing in the case which shows that the electric
corporation did not at that time feel itself entirely safe and secured.
There does not appear to be anything in the action of the company
that Mr. Johnson then represented, aml Mr. Bartlett later, which dis-

•
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closes any anxiety on that point. It that the electric cor·
potation's business, or, at any rate, a considerable portion of it, was
making loans to concerns interested in manufacturing or handling
electric goods, and also dealing in the securities of electric companies;
and the proposition which resulted in the making of this mortgage,
which is now attacked, does not seem to have come from the creditor,
the electric corporation, but from the debtor, the Great Western Man-
ufacturing Company. The object as expressed in the negotiations be-
tween the parties, was not, as far as the testimony discloses, for the
purpose of giving the creditor greater security than it already had,
but rather with the purpose of releasing a portion of the creditor's se-
curities which it then held in its hands, so as to make the same avail-
able to the Great Western Manufacturing Company, for the purpoBe
of raising other moneys to be used in the continuation of its business.
It was stated that Mr. Gage, a banker in Chicago, would make a loan
to a considerable amount upon these securities if they could be' gotten
from this electric corporation; and there was also in view the ex-
pected sale of the Fond du Lac property, for which, as was repre-
sented to the agent of the electric corporation, the Great Western
Manufacturing Company had a standing offer of $100,000 (which, as
all parties then understood it, would place the company in easy cir-
cumstances as far as cash was concerned); but the company desired
to hold on to the property with the hope of realizing $150,000 from it.
Under these circumstances, one object of the Great Western Company
was to obtain control of these securities held by the electric corpora-
tion. The proposition was that the electric corporation should in-
crease its loan by $30,000, and instead of keeping the security which
it then had upon these Fond du Lac assets, which, if surrendered, could
be promptly used by the Great Western Manufacturing Company, the
latter should place a mortgage upon all its machinery, implements,
plant, and real estate at buluth, to cover the indebtedness of $52,000,
and an additional loan of $30,000, which was requested of the electric
corporation, and also cover $20,000 more of bonds, the sale of which
would enable the mOJ:'tgagor to realize something near that amount
in ready money for its use. There does not seem to have been any
haste in this matter made by the creditor, as in the ordinary case
where he is seeking a preference, or where either of the parties are
expecting insolvency. These negotiations commenced early in Au-
gust, and extended until the 13th day of November, when the mort-
gage was finally executed. I believe it did not pass for some days
later than that. In the meantime a statement of the affairs of the
Great Western Manufacturing Company was made by Gilman,
and transmitted to Mr. Bartlett, at Boston, who then represented
the electric corporation, presenting the affairs of the company, as
appears from the testimony, substantially as they were presented to
Mr. Johnson. I do not see anything in the case from which I am
convinced that the electric corporation regarded the affairs of the
Great Western Manufacturing Company as being different from what
they were represented to be in this communication to Mr. Bartlett,
and by the personal representation made by Mr. Simonds in connec-
tion therewith. ,It does not appear to me that the evidence discloses
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anything which would fairly give Mr. Johnson reason to apprehend
that there was a crisis pending in the affairs of this company at that
time or in the near future. They had representations from Mr. Gil·
man that the Great Western Company could get $100,000 from the
Fonddu Lac Company at any time it chose to take it; that they
had a standing offer for that amount; but, if they allowed that to
stand in abeyance, and if these negotiations were carried out, they
were to have $28,000 additional from the electric corporation, and
they were to have $20,000 of bonds.. There was an agreement by the
creditors itt Duluth that they would furnish $1-5,000 of other money.
There was also a statementmade by Mr. Gilman, with respect to the
outstanding indebtedness, that much of it would not be pressed, but
could be renewed, and was in the nature of permanent obligations,
not pressing at the time.
It seems to me that this conveyance was not one which was asked

by the creditor. It was one to which the creditor consented after a
careful, painstaking examination of all the facts; and the purpose of
it was not, as far as the creditor, and, I think, as far as the debtor,
was concerned, to add to the security of the creditor, nor to give, a
preference, nor with the idea that the company was about to close up,
but was made for the purpose of getting from the same creditor an ad-
.ditionalloan,-getting from the same creditor certain securities which
it had, and which the debtor supposed could be used in connection
with its business, and from which, if the security could be changed,
other moneys might be realized by the debtor. That, in my opinion,
was the purpose of this negotiation. It was not carried on with any
idea of closing up the business of the company, or of giving any pref-
erence at the time this conveyance was made: At the time this mort-
gage was given, I think that there was nothing that would cause to
either of the parties apprehension of the collapse of the Great Western
Manufacturing Company, although that occurred very soon after the
conveyance. Perhaps it was hastened by the fact that the mortgage
was made, when, being placed upon file, it came to the knowledge of
the other creditors. . Times then were so panicky that I do not know
but the court ought to take notice thereof with regard to the appre-
hension which a conveyance of that kind might convey to other cred-
itors,-a mortgage made for the security of a corporation knewn to
have been a creditor to a considerable amount of the Great "\'Vestern
Company, without knowledge of the real facts in the case, without
knowledge of the fact that other securities had been surrendered,
which were more available to the debtor, and perhaps without knowl-
edge that additional cash had been placed in the hands of the debtor
by means of this arrangement. Whatever the reason was, the col-
lapse came. It seems to me that it could hardly have been, and I do
not think it was, .anticipated. I am of the opinion, from this testi-
mony, that it is not shown that this mortgage was made with a view
of giving a preference, and judgment will be entered for the defendant.
Ordered accordinrly.
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SA.NFORD et at T• .sAVINGS & LOAN SOO. et aL
(Circuit Court, N. D. Callfornla. October 3, 1893.)

1. RESULTING TRUSTS-REDEMPTIONS FROM FORECLOSURE SALE - EVIDENCB AS
TO ADVANCES.
Testimony and clrcumstances held to show that certaIn moneys furnIshed

by a savIngs bank to ald In elrectlngi the redemption of real estate from
&>rec1osure and tax sales were In fact a. loan to the origInal owner, and that
the legal title whIch became vested In the bank after redemption was held
merely as security and In trust for such owner, so that hIs personal repre-
sentatives were entItled to redeem It.

I. CONSTITUTIONAL LAw-TAXATION OF MORTGAGES-TRUST DEEDS.
Const. Cal. art. 13, § 4, requIring the Interests of mortgagors and mort-

gagees to be separately assessed, and making voId any contract by which the
debtor Is bound to pay the tax of the mortgage Interest, applies to a trust
deed intended as a mortgage.

S. SAME-RETROSPECTIVE EFFECT.
The provIsion of the constItution reqUiring seplLI'ate assessment and taxa.-

tion of the respective interests of mortgagor and mortgagee applies to mort-
gages made before the adoption of the constitutIon, where the only stipula-
tIon was for Interest at a fixed rate.

" MORTGAGES-REDEMPTION FHOM SALE-TAXES.
Where a mortgagee, holding under a trust deed, claIms the entire owner·

ship, and returns the entire property In his own name for taxation, the
mortgagor, on being decreed to have a right to redeem, wlll be charged only
with the taxes properly assessable agaInst his equlty of redemption.

I. TENDEH-AcTS EXCUSING TENDER.
Under Oiv. Oode Oal. § 1511, subd. 3, two things are necessary to excuse

a tender: (1).An act of the creditor, Intended or naturally tending to Induce
tbe debtor not to make it, and (2) the effect thereot In actually Inducing
him to withhold It; and, if the debtor was not prepared to make a tender,
the creditor's act does DOt excuse him.

John A. Stanly, Garrett W. McEnerney, George R B. Hayes, and
T. L Bergin, for complainants.
A. N. Drown and Philip G. Galpin, for respondents.
McKENNA, Circuit Judge (orally). In this action the complain-

ants claim the right to redeem a piece of land in Contra Oosta
county, called "Los Meganos," or "Marsh Ranch." The respond-
ents have the legal title, but complainants allege it was received
in trust for James T. Sanford, and now held in trust for com-
plainants, as his legal representatives. To quote from Mr. Stan-
ly's argument: "The record, bill, answer, and proof show that long
prior to the connection of any party to this suit with the subject-
matter the title had become so vested that 91/100 undivided parts
belonged to one set of owners, and 81100 belonged to another owner
or owners." All parts, however, became vested in James T. San-
ford prior to July 3, 1872, and afterwards passed from him, divid-
ing again for a while, and afterwards uniting again in the re-
spondents; and complainants, counsel says, therefore are affected
by different states of facts and different rules and principles of
law. The 081100 parts came to Sanford by deed dated November
1, 1871, the deed being from Charles P. Marsh, and Alice F. and Wil-
liam Cameron. The deed recited that it was subject to a mort-
gage for $259,333 of the purchase money, and deeds of trust


