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pealed from be, and the same is hereby, reversed, and the cause is re-
manded, with instructions to set aside the order perpetuating the in-
junction, and to dismiss the bill without prejudice.

MERCANTILE TRUST CO. v. ATLANTIC & P. R. CO. et aL

(Circuit Court, S. D. California. April 7, 1897.)

L RAILROAD RECEIVERS-AFFIRMANCE OF SALE-RIGHTS OF BONDHOLDERS.
The S. R. Co. entered Into an agreement with the A. R. Co. and two other

railroad corporations by which the S. Co. agreed to sell a certain described
llne of ra.l1road, without equipment, to the A. Co., for a stipulated sum, of
which a large amount was to be paid in cash, and the rest either in cash
or in bonds of the A. Co., the payment of the purchase price being guaran·
tied by the other two companies in consideration of their interest In secur-
ing a connection over the line sold. It was also agreed that, as the S. Co.
could not then give a clear title, It should lease the line In questioo to the
A. Co., untll it could give clear title, for a stipulated rental, Including all
taxes on the property, such rental being also guarantied by the other two
companies. 'l'he A. 00. took possession of the line, and a:fterwards exe-
cuted a mortgage covering It, with other property. In a suit for the fore-
closure of this mortgage, subsequently brought, receivers of the road were
appointed, who paid the rental and taxes under the agreement with the
S. Co. from time to time, in part with the proceeds of receivers' certlfi·
cates issued upon their representations of the necessity to the mortgaged
road of the line sold by the S. Co. Hela, that the agreement between
the several companies was not a mere lease, but was a contract for a sale,
the conditions of which the mortj\'agees who derived their rights under It
could not, while asserting such rights, be permitted to disaffirm; but, if
ever open to disaffirmance, the acts of the receivers had affirmed It.

I. SAME-RESISTING TAX ASSESSMENT-COSTS OF LITIGATION.
Prior to the appointment of the receiver of the A. Co., the S. 00., to

which the taxes on the line in qupstlon were assessed, objected to an In-
crease, by the California state board of equalization, of the assessment
of its property, including said line, and sought, by litigation extending
over several years, to reduce such assessment, and, having failed to do
so, presented a claim to the receiver of the A. Co. for a proportional part
of the amount paid by it, including interest, penalties, and costs. Hela,
that as the contract under whIch the A. Co. held the line in question pro-
vided for the payment of taxes, and M the receivers had been directed in
the order appointing them to pay the taxes due and to become due, the
receiver should now be directed to pay the tax, and, as the A. Co. had
assented to the contest Instituted by the S. Co., they should also be re-
QUired to pay a proportionate share of the interest, penalties, and costa.

Alexander & Green and White & Monroe, for complainant.
C. N. Sterry, for receiver.
Henry So Brown, J. E. Foulds, and J. H. Chapman, for Southern

Pac. R. Co.
Neill n. Field and A. W. Hutton, for United States Trust 00.

ROSS, Circuit Judge. On the 20th day of August, 1884, a con-
tract was made and entered into in writing by and the
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Southern Pacific Railroad Company, a corporation organized under
and in pursuance of the laws of the state of California, as party of
the first part; the Atlantic & Pacific Railroad Company, a corpora-
tion created and organized under the acts of the congress of the
United States, as party of the second part; the St. Louis & San Fran-
cisco Railway Company, a corporation organized under the laws of
the state of Missouri, as party of the third part; and the Atchison,
Topeka & Santa Fe Railroad Company, a corporation organized pur-
suant to the laws of the territory and state of Kansas, as party of
the fourth part,-which recited that whereas, the party of the first
part to the contract was then the owner of a certain line of railway
in the state of 'California, particularly described therein; and where-
as, it had then been agreed by and between the parties to the con-
tract that such line of railway should be sold by the party of the
first part thereto, and purchased by the party of the second part,
upon the terms and conditions therein stated; and whereas, in conse-
quence of the lien then existing upon such line of railway under the
mortgage made and executed by the party of the first part, bearing
date April 1, 1875, the party of the first part could not then make
clear title to such line of railway, it had then been agreed that, until
clear title thereto could be made, such line of railway should be
leased by the party of the first part to the party of the second part,
upon certain terms and conditions therein stated; and whereas, the
parties of the third and fourth parts were then largely interested
pecuniarily in the acquisition of such line of railway by the party of
the second part "by lease and purchase as aforesaid,"-the respective
parties did thereupon, in consideration of the premises and the mutual
undertakings and agreements in the contract stated, and for other
good and valuable considerations therein acknowledged, covenant and
agree to and with each other as follows:
First The party of the first part agreed to sell to the party of the

second part, and the party of the second part agreed to purchase
from the party of the first part, the said line of railway, described as
extending from the west end of the bridge over the Colorado river at
or near The Needles, in the state of California, 242.37 miles, or there-
abouts, to the easterly margin of the grounds or yards of the party
of the first part used in connection with the Mojave Junction station,
or with the main line of railroad of the party of the first part between
Goshen and Yuma, together with the right of way therefor 200 feet
in width, and the switches, sidings, turnouts, station buildings, sec-
tion hOUSes, turntables, and other appurtenances, together with the
right to connect at Mojave Junction with the tracks of the party of
the first part, but excluding the equipment of the road, and any in-
terference with the right of way and depot grounds of the party of
the first part at the junction mentioned, at and for the price of $30,·
000 a mile, that is to say, $7,271,100, of which purchase price one-
sixth part, that is to say, $1,211,850, to be paId in cash, and the
remaining $6,069,250 to be paid by the party of the second part
to the .party of the first part either in cash or in first mortgage 6
per· cent. bonds of the party of the second part, issued under and
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Ileottred by its first mortgage bearing date July 1, 1880, the prompt
payxnent of the principal and interest of which tl> be legally guar·
antied by the parties of the third and fourth parts to the contract,
respectively; it being expressly agreed that the sale should be con·
summated and the purchase price of the line of railway paid when·
ever the party of the first part should be able to make clear title
thereto, discharged froIn the lien of its first mortgage, bearing date
April 1,1875, and froInall other liens,existing thereon at the time of
the contract, or which may be imposed thereon by the party of the
first part at any time thereafter.
Second. The contract declared that in the meantime, and until the

consummation of such sale and payment of the purchase price of
the property, the party of the first part agreed to and did lease and
demise to the party of the second part, and the party of the second
part agreed to and did hire from the party of the first part, from the
1st day of October, 1884, the said line of railway, together with the
appurtenances, in the contract agreed to be sold, at and for the an-
nual rental of $1,800 per mile, that is to say, $436,266, payable
semiannually during the continuance of such lease; and the party of
the second part covenanted and agreed to arid with the party of the
first parl, for itself and its successors and assigns, to pay to the
party of the first part, its successors and assigns, as rental for the
line of railway and appurtenances mentioned, until the consumma·
tion of the. sale and the payment of the purchase price, as provided
for, the stun of '218,133 on the 1st days of April and October in
each and every year; and, further, for itself and on behalf of its suc-
cessors and assigns, to further promptly pay and discharge all taxes
and assessments which should thereafter become due upon said prop·
erty, or any part of it, or which might become in any wise due or
owing in respect to the same, and would maintain, repair, and re-
place such property so that the same should at all times be and re-
main in substantially as good plight and condition as it then was,
the nature and character of the property being considered.
Third. 'The contract further provided that, in case default should

be made in the payment of any installment of such rental at the time
stipulated for its payment, and such default should continue for 30
days, tQe party of the first part, its successors and assigns, might
thereupon, and without demand or other formality, enter upon and
take of the said line of railway, with its said appurte-
nances, and should be thereafter entitled to hold, retain, and enjoy the
same as of its original estate therein; but, notwithstanding such en·
try, the party of the second part, its successors and assigns, should
be liable to the party of the first part, its successors and assigns, for
any and all damage in any wise resulting from the nonfulfillment of
the contract, or any wrongful acts or omissions of the party of the
second part, its successors or assigns, in respect to the said prop-
erty, or any part thereof.. The contraot contained the further provi·
sion that, in case of the hnppening of any such default in respect to
the payment of the rentaJprovided for, and the continuance of such
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default for 30 days, then, and in that event, at the election of the
party of the first part, its successors or assigns, the right of the party
of the second part to purchase the premises under the provisions of
the contract should cease and determine.
Fourth. The party of the third part and the party of the fourth

part to the contract, for themselves and their respective successors
and assigns, in consideration of their pecuniary interest in the stock
and securities of the party of the second part and their interest in
the opening and maintenance of a through line of freight and passen-
ger traffic over their respective lines of railway and over the line of
railway then belonging to the party of the first part (the subject of
the contract), and for other good and valuable considerations in the
contract acknowledged, guarantied to the party of the first part, its
successors and assigns, the prompt payment to the party of the first
part, its successors and assigns, of the several installments of rental
and of the purchase price therein agreed to be paid by the party of
the seoond part to the party of the first part, and that, in case de-
fault mould be made by the party of the second part in the pay.
ment of such installments of rent, or of any part thereof, or in· the
payment of such purchase price at the time or times stipulated for
the payment thereof, the parties of the third and fourth parts, for
themselves and their respective successors and assigns, would
promptly pay to the party of the first part, upon demand, any and all
amounts in respect of Which the party of the second part should
make such default, which amounts 1iI0 paid by the party of the third
Or fou.rth part should be justly chargeable by the party paying the
sameagainst all amounts then due, or which might become due, from
it to the party of the second part for traffic over such leased lines,
or any line of the party of the second part, and should be otherwise
enforceable as a debt of the party of the second part to the party of
the third or fourth part who should have paid the same; it being' un·
derstood and agreed, however, that the parties of the third and fourth
parts should not be liable in solido for such amounts, but that each
of such parties should'be liable only for the one·half part of the sev-
eral installments of rent and the purchase price thus guarantied by it.
The contract in question contained other provisions not important

to be specially mentioned. Under and by virtue of this contract, the
Atlantic & Pacific Railroad Com.pany, on the 1st day of October,
1884, took Mtual possession of the line of railroad therein described,
and its appurtenances, excepting only the equipment thereof, and
continued in the actual and exclusive possession, use, and control
thereof until the appointment by this court of receivers of the prop·
erty, since which time the receivers have, respectively, been in such
actual and exclusive possession, use, and control. While the At·
lanUc & Pacific Railroad Oompany was in possession, use, and con·
trol. of the line of railroad and its appurtenances extending from The
Needles to Mojave, under and by virtue of the aforesaid contract of
August 20, 1884:, to wit, on the 1st day of September, 1887, it ex-
ecuteda mortgage, covering, among other property, ita tight, title, and
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interest thereto and therein, to the Mercantile Trust Company of New
York to secure the payment of certain bonds. The Atlantic &
Railroad Company had previousJ..y, to wit, on the 1st day of July,
1880, executed to the Union Trust Oompany of New York a mortgage
to secure the payment of certain other bonds, which mortgage was
broad enough to cover, and whose terms did cover, the after-acquired
interest of the mortgagor in the line of railroad and its appurtenances,
constituting the subject-matter of the contract here in question. By
virtue of its mortgage, and because the Atlantic & Pacific Railroad
Company had made such default in its terms and conditions as en-
titled it to do so, the Mercantile Trust Oompany, on the 8th day of
January, 1894, commenced suit in this court for the foreclosure of its
mortgage, and to obtain the appointment of a receiver or receivers
of all of the property covered thereby during its pendency. That mort-
gage covering the entire line of road of the Atlantic & Pacific Oom-
pany, the principal portion of which is situated in the territories of
New Mexico and Arizona, the mortgagee had previously commenced
similar suits in the United States courts for those territories, in each
of which suits three receivers of the property of the mortgagor there
llituated were appointed. Of the portion of the mortgaged property
situated within this judicial district this court, in the suit here
brought by the Mercantile Trust Company, appointed the same re-
ceivers who had been appointed by the court of primary jurisdiction.
Those receivers at once qualified, and took possession of such of the
line of road as extended from The Needles to Mojave, with its appur-
tenances. Subsequently, to wit, on June 14, 1895, the Mercantile
Trust Company filed an amended and supplemental bill in its suit in
this court, in which the United States Trust Company of New York
was made a party defendant as the holder of a first mortgage on the
Mid line of road extending from The Needles to Mojave, with its
appurtenances. To that amended and supplemental bill the United
States Trust Company appeared by counsel. Later in the proceed-
ings in the suit, one of· the original receivers having deceased, and
the remaininJ{ two having tendered their resignations, this court, fol·
lowing the similar action of the court of primary jurisdiction, accepted
their resignations, to take effect upon the appointment and qualifica-
tion of a successor or successo·rs. Thereupon this court, stilI follow-
ing the similar action of the court pf primary jurisdiction, appointed
O. W. Smith receiver of the property situated within this judicial dis-
trict, who qualified as such, and received from the former receivers
herein the possession of the said property, since which time he has
been, and now is, in its actual and exclusive possession, use, and'
control. On the 25th day of August, 1896, the receiver, Mr. Smith,
filed in and presented to this court his petition, setting forth the can·
tract of August 20, 1884, made and entered into between the Southern
Pacific Railroad Oompany, the Atlantic & Pacific Railroad Oompany,
the St. Louis & San Francisco Railway Company, and the Atchison,
Topeka & Santa Fe Railroad Oompany, and the continuous and ex-
clusive possession, under that contract, of the line of road extending
from .The Needles to Mojave, with its appurtenances, by the Atlantio
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& Pacific Railroad Company, and the receivers of its property ever
since, and further alleging that the receivers so appointed have not
disavowed that contract, but, on the contrary, during the receiver-
Bhip, have expressly acknowledged and admitted its terms and condi-
tions, 80 far as the receivership is coucerned. The petition of the
receiver further states that the receivers have at all times promptly
paid to the Southern Pacific Railroad Company all taxes paid by it,
or claimed to have been paid by it, upon the line of railroad described
in the contraat of August 20, 1884, including not only taxes assessed
and levied for the years in which the receivers have been in posses-
sion of that line of road, but also for taxes which were levied and re-
assessed against the Southern Pacific Railroad Company for the years
1885, 1886, and 1887; that the state board of equalization of the
state of Californ:la, in August, 1887, for the purposes of state and
county taxation for the fiscal year ending June 30, 1888, assessed
the Southern Pacific Railroad Company, as the owner and operator
of a line of railroad running in more than one county in said state,
consisting of 1,022.33 miles in the state of California, together with.
the franchises, roadway, roadbed, rails, and rolling stock, at the sum
of $16,500 per mile, and that inciuded in that assessment and valua-
tion was the line of railroad described in said contract of August 20,
1884; that thereafter and in due time the state board of equalization
of California apportioned of said total assessment of the franchises,
roadway, roadbed, rails, and rolling stock of the defendant to the
county of Kern the amount of $2,476,945 of said total assessment
of the railroad therein of 153.47 miles, and to the county of San Ber-
nardino the sum of $4,220,022 for the railroad therein of 261.47 miles;
that at that time, of the line of road described in said contract of
August 20, 1884, there was situated 35.64 miles in Kern county, Cal.,
and 206.87 miles in the county of San Bernardino, which constituted
a part of the said 1,022.33 miles; that from the time of the execu-
tion of the said contract of August 20, 1884, to the present time, the
line of road described in that contract, because of the revenue laws
of the state of California, has been assessed by the state board of
equalization of the state of California to t4e Southern Pacific Rail-
road Company, which has, whenever it saw fit to do so, paid the
taxes due upon the line of road described in said contract of August
20,1884, and made bills therefor against the Atlantic & Pacific Rail·
road Company and the receivers thereof; that neither the receivers
nor the Atlantic & Pacific Railroad Company have ever attempted to
pay taxes thereon, but have always waited until the Southern
Pacific Railroad Company should pay the same, for the reason that
in each county there were additional taxes against the balance of the
lines of raiLroad belonging to the Southern Pacific Railroad Company,
and therefore there was no way of paying the amount due upon the
portion of road extending from Mojave to The Needles without pay·
ing the entire amonnt due from the Southern Pncific Railroad Com-
pany in each county; that when the taxes became due which were
levied and assessed upon said lines of railroad of the
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Railroad Company for the year 1888 [1887], the Southern Pacific Rail·
road Company failed to pay the same, and that the said taxes became
delinquent on the last Monday of December, 1887, at 6 o'clock p. m. j
that the total amount of taxes levied for the fiscal year ending June
30, 1888, against the Southern Pacific Railroad Company for its rail-
road in the county of Kern was $34,479.07, and that upon the failure
to pay the same there was added to it by the cOIDTJtroller of the state
the sum of $1,723.95 as penalty; that there was levied for the same
year in the county of San Bernardino upon said assessment upon the
total lines of railroad belonging to the Southern Pacific Railroad Com-
pany the sum of $30,468.56, and that there was added to said amount
as a penalty, upon its becoming delinquent, the sum of $1,523.42;
that on the 2d day of January, 1891, the state of Oalifornia caused an
action to be brought in the superior court of the state of California
in and for the city and county of San Francisco against the Southern
Pacific Railroad Company to recover the entire amount of taxes which
had been levied in the various counties upon the lines of railway
owned and operated by it, including the line of railroad mentioned
and described in the written contract of August 20, 1884, and seeking
to recover the total sum of $251,134.26, with 5 per cent. penalty
thereon, which included the sums so levied in and San Ber-
nardino counties, as aforesaid, and that afterwards, to wit, February
3, 1893, a judgment was duly rendered in the action for the total sum
of $251,134.26, together with interest thereon froni the 27th day of
Deoember,'1887, at the rate of 7 per cent. per annum, amounting to
$89,654.91, together with 5. per cent. penalty upon said principal sum,
amounting to $12,556.66, and the further sum of $18,835.06 for at-
torneY'slees, and $42.16 costs against the Southern Pacific Railroad
Company; that thereafter an appeal was duly taken from that judg-
ment to the supreme court of California, which court affirmed the
judgment (38 Pac. 912) except as to the amount allowed for interest,
namely, the sum of $89,654.91, and as to the sum of $6,278.31 al-
lowed as attorney's fees to one A. R. Ootton; that afterwards the
Southern Pacific Railroad Oompany appealed from that judgment to
the supreme court of the United States, pending which appeal the
operation of the judgment was stayed; that pending the appeal to
the supreme court of the 'United States, and in 1894, the state board
of equalization, under an act of the legislature of the state of Cal·
ifornia approved !.larch 23, 1893, made a reassessment of the taxes
due from the Southern Pacific Railroad Company on its system of
railroads for the year ending June 30, 1888, and, taxes having been
duly levied thereon upon that reassessment, the Southern Pacific
Railroad Oompany, in the faU of 1894, paid the first half of the taxes
upon such reassessment, and made a bill to the receivers of the At-
lantic & Pacific Railroad Company for their proportion, amounting
to the sum of $14,902.86, which bill the receivers paid in due time;
that thereafter, and in the spring of 1896, the supreme court of the
United States affirmed the judgment 80 appealed from (16 Sup. Ct.
194), after which the Southern Paci1ic Railroad Company paid thlt
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amount thereo,f, and on the 8th day of June, 1896, made and pre-
sented to the present petitioner, as receiver, a bill for the proportion
of the taxes which it claimed to be due from the receiver under the
contract entered into between the Southern Pacific Railroad Com-
pany, the Atlantic & Pacific Railroad Company, the St. Louis & San
Francisco Railway Company, and the Atchison, Topeka & Santa Fe
Railroad Company; that included in the bill so made is the sum of
$5,981.87, as the portion of attorney's fees collected by the state of
California' which the Southern Pacific Railroad COplpany claims that
the receiver should pay; and that there is also added to said bill the
sum of $12,580.36 as and for interest on the judgment from the date
of its rendition to the date of its paymtmt, at 7 per cent. per annum,
and being the proportion which the Southern Pacific Railroad Com-
pany claims that the receiver should pay. '
The petition of the receiver further alleges that the action of the

Southern Pacific, Railroad Company in permitting a penalty to be
added to the said tax and in permitting attorney's fees, costs, and
interest to accrue thereon, was without the knowledge or consent
of the Atlantic & Pacific Railroad Company or its receivers, in that
neither the Atlantic & Pacific Railroad Company nor its receivers had
any voice in the matter, nor was that company or its receivers ever
consulted abOutthe same. The petition of the receiver further states
that the United States Trust Company objects to the payment by the
receiver of any part of the bill so presented by the Southern Pacifio
Railroad Company, and he therefore asks the advice and order of
, this court as to what he shall do in the premises. The bill presented
by the Southern Pacific Railroad Oompany, concerning which the
controversy arises, is as follows:

San Francisco, Cal., June 8, 1896.
Atlantic and Paclfl.c R. R. Co. to Southern PacifiC Company, Paclfl.c System.

Amended BilL
Charged In
Month of
1896.

June S. For state and county taxes all paid by Southern Pacific Company
under judg'ment of U. S. supreme court, March, 1896, for the year
euqlng June 30, 1888, on the franchise, roadbed, rails, rolling stock,
etc., of the line from Mojave to The Needles.

Valuation returned by the So. Pac. R. R. Co. in 1887•••••.••..... , $9,570,200
Roadbed, etc ••••••••••••••••••••.•••••••••••••••• $ 8,182,900
Rolling stock '....... 1,387.300t or 14.50%

Original assessment of So. Pac. R. R. Co. in 1887:
Amount of tax, $251,134.26......................... $16,139 60 per m1le

14.50% •.•••••••••••.•••••••..•..•..• ••• •• •• • • • 2;340 24

$13,799 36
Kern Co., 35.64 miles R. R. at $13,799.36 per mile, $491,800.19, at
$2.00 per $100 : '" '..• $ 9,836 18

San Bernardino Co., 206.87 miles R. Ro, at $13,799.36 per mile, $2,-
854,678.60, at '1.83 per $100 87,967 15

$47,808 83
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$48,683 74

Amount brought forward $47,803 33
Proportion of $47,1303.33 to total tax ($251,134.261, 19.03%.

Add penalty •...••••••••••••••••••••.•••. $] 2,55U 60
Add attorney fees........................ 1S,877 22

--- $31,433 88
19% of $31,433.88 _ _.. . . .. . . 5,981 87

$53,785 20
Interest from date ot j1,ldgment, Feb. 5/93, to June 8/96, 3 years
4: mos. 3 days, at 7% per annum........ 12,580 36

$66,365 CiO
Less payments by company:

Bill rendered and paid, 1st Inst. ot reassessment
Nov. 22/94 $14,902 86

Interest., Nov. 22/94, to June 8/96, 1 year 6 mos. 16
days, at 7%.................................... 1,611 16

Interest on tender of 2d Inst. ot reassessment, Apr.
25/95, to .June 8/96, 1 year 1 mo. 18 days, at 7%. • 1,167 80

17,681 82

I certify the above to be correct. E. B. Ryan.
Examined. George T. Klink.
Approved. E. C. W.
Payment should be made to the treasurer 8. P. .Co., San Francisco, Cal.
It any Item Is questioned, or explanation is required, address General Auditor,
san Francisco, Cal.

The Mercantile Trust Company and the United States Trust Com-
pany each filed an answer to the petition of the receiver. By its an-
swer, the former objected to the payment of any portion of the pen-
alty or attorney's fees included in the bill in question, and the latter
protested against the payment of any portion of the bill, on the
ground that the tax in question became delinquent, and the penalty
accrued, prior to the appointment of either of the receivers, and that,
while the claim may be valid against the Atlantic & Pacific Railroad
Company, it is invalid as against its mortgagees, and consequently
not a proper charge against the receiver. Thereafter the Southern
Pacific Railroad Company filed an intervening petition, asking the
court to direct the payment of the bill rendered by it, to which the
receiver and the United States Trust Company filed answers. The
matters at issue were thereupon referred to a special master to take
the proofs of the respective parties, and report the same, together
with his findings of fact and conclusions of law, to the court. The
report of the master was filed December 11, 1896, and to the report the
Southern Pacific Railroad Company filed exceptions January 4, 1897.
Thereafter the report and the exceptions thereto came on regularly
for hearing, at which time the receiver, by leave of the court, amended
his petition by so changing the clause therein in relation to the ac-
knowledgment and ratification by the receivers of the contract of Au-
gust 20, 1884, as to make it read as follow.:
And that the receivers have not disavowed said contract, neither have said

receivers affi.rmed said contract In any manner whatever, unleB8 their actI'
with reference thereto shall IJl law be deemed to amount to aD afilrmance-
thereot.



MERCANTILE TRUST 00. V. A.TLANTIC • P. R. 00. 27

The tirst and third findings of the special master are to the effect
that the Southern Pacific Railroad 'Company leased the line of rail-
road extending from The Needles to Mojave, with its appurtenances,
to the Atlantic & Pacific Railroad Company, which company entered
into possession thereof under such lease, and continued in such pOl.-
session until the appointment of the receivers. To these findings the
-Southern Pacific Railroad Company excepted, on the ground that
they are contrary to the terms and legal effect of the written contract
of August 20, 1884:.
The sixteenth finding is as follows:
The value of the leased property, for the purposes of taxation for the yea.

1887, considered separately from any franchises or rolling stock (and taki.Dt
into consideration tile fact, which I find to be true, that the cost of operating
the leased property has for many years prior and subsequent to the appoint-
ment of the receivers herein exceeded Its earnings), was $4,000 per mile, or a
total of $969,480, which Is 5.39% of the entire valuation of the franchises,
roadway, roadbed, ralls, and r{)l1ing stock of the Southern Pacific RaIlroad
Oompany In California, as fixed by the state board of equalization for that
year.

To this finding, the Southern Pacific Railroad Company excepted,
on the ground that all of the testimony upon which it is based was
erroneously admitted, and was objected and excepted to by the inter·
vener at the time, and upon the ground that the finding is unsup-
ported by the evidence as given, and is not a finding of the value of
the property for the purpose of taxation for the year 1887, considered
separately from' any franchises or rolling stock, and, further, is in
,entire disregard of the contract of August 20, 1884.
The nineteenth finding is as follows:
I find that 5.39% of $251,154.26, the amount of the original tax for 1887,
without Interest or penalties, amounts to the sum of $13,536.13.

To this finding the intervener excepted, upon the ground that it
is not within the issues presented by the pleadings.
The finding is as follows:

I find that the action of the Intervener, the Southern Pac!J1ic RaIlroad Oom-
pany, in refusing to pay the said taxes levied and assessed for the fiscal year
of 1887, ending June 30, 1888, and in defending the said suit of the state of
California therefor, WlUI wholly voluntary upon its part, and was in no man-
ner induced or caused by any request, consent, or advice upon the part of the
defendant the Atlantic and Pacific Railroad Company, represented by W. C.
Hazeldine, Its general att{)rney, or other attorney, officer, or agent having au-
thority In the premises, or upon the part of the present or former l'eceivers
'herein, or of any attorney or representative of such receivers.

To this finding the intervener excepted, npon the ground that It is
.not only unsnpponted by, but is directly contrary to, the evidence in
the case.
The twenty-third finding is as follows:
I 1lnd tbat, while the originai receivers and the present receiver have con-

tinued to operate and use the leased line of road since their respective appoint.



80 FlDDlIlRAL. RlDPORTER..

ments, the contract of lease dated August 1884,; hils not been expressly or
impliedly affirmed or lj.dopted by them in Sll,Ch. as to require the present
receiver to pay the account of the intervener In. ..(lue1i!Uon.. '

To this finding the intervener excepted,on the ground that it is in
conflict with the petition of the receiver, and with the answer filed
thereto by the United States Trust Company of New York, and with
the orders theretofore made by the court in the cause, and with the
evidence in the case.
Exceptions were also taken by. the Southern Pacific 'Railroad

Company to all of the conclusions of law reported by the special
the first of which is to the effect that the evidence offered

and introduced before him, showing the respedive amounts of
taxes levied and assessed for the years 1883, 1884, 1885, and 1886,
and sUbsequently reassessed and paid by the intervener, was irrele-
vant and immaterial, and should, together with the findings of fact
based thereon, be disregarded. The second is to the effect that,
although the amounts shown by the bill rendered by the interven-
ing petitioner to the receiver were not paid until June 6, 1896, yet
inasmuch as such payments were made exclusively on account of
taxes due for the fiscal year 1887, ending June 30, 1888, upon the
assessment made by the state board of equalization for that year
on all of the property of the Southern Pacific Railroad Company,
including the Mojave Division, such payments do not, under the
orders appointing the receivers, and under the facts shown by the
evidence, and found, constitute such an equitable claim, charge,
or lien, as against the United States Trust Company, upon the
property, or the earnings thereof in the hands of -the receiver, as
to require or justify the payment of the account, or any part there-
of, by the receiver. The third conclusion of law is to the effect
that the evidence introduced by the respective parties before the
master in reference to the justice and fairness of the total taxes
levied for the year 1887 and other yearS, upon the property of the
intervener, which was charged by that company against the Atlan-
tic & Pacific Railroad Company under the contract of August 20,
1884, was irrelevant and immaterial, and should, together with the
findings of fact thereon, be disregarded. The fourth and last con-
clusion of law is to the effect that an order should be made and
entered directing the receiver not to pay any part of the bill ren-
dered by the intervening petitioner, the Southern Pacific Railroad
Company, and that its petition in that behalf be dismissed.
'The findings of the special master, to which no exceptions were

taken show, among other things:
That the receivers originally appointed in this suit took possession

of the property described in the contract of August 20, 1884, and con-
tinued to operate it as a part of the Atlantic & Paoific Railroad until
the appointment and qualification of the present receiver, who there-
npon took possession of the property, and has ever since continued to
operate it as a part of the Atlantic & Pacific Railroad. That the
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Southern Pacific"Railroad Company returned its franchises, roadway,
roadbed, rails,and rolling stock, situated in the state of California,
and subject to taxation by the state board of equalization, at the fol-

valuation l for the following years:

(A.) For the franchIse, roadway, roadbed, and ralls, for the year
1885 ,................... $ 8,991,850 00
For . the rolling stock.................................... 1,383,050 00

, Total ...........••.•..•..••.••....•" . . . . . . . . . . . . . .. $10,374,400 00
(B) For the year 1886, for the franchIses, roadway, roadbed,

and ralls ..........•.•••••••••••.••.•••......•.....••• $ 9,991,300 00
For the rolling stock. eo ••••••••••••••••••••••••• e_. • • • • • • • 1,387,300 00

Total .•••....••....•• ; , $11,378,600 00
(0) For the year 1887, for the franchIses, roadway, roadbed, and

r,alls . . . . . . . . . . . . . . . . • . •• • . •• •• • . . • . • . . . . ... . • • • •• • • ••. $ 8,992,592 00
For the rolling stock. •• •• •• •• •• •• •• .. •. •• .. •• .... •• .. •• • 1,427,350 00

Total ••••• • • •• •• • • • • •• •• • • •• •• • • •• • • • • • • •• ••• •• •• ••• $10,419,942 00

That the state board of equalization of the state of California
increased the valuation as returned by the Southern Pacific Rail·
road Oompany for the years 1885, 1886, and 1887, as follows:
For the year 1885 the value of the franchises, roadway. roadbed, raU.. and

rolllng stock was ,fiXed by the state board of equalization at $17,000,000. For
the year 1886 the value of the same property was fixed by the same board at
U7,OOO,OOO. For the year 1887 the value ot the as.me property was fixed by
the same board at $16,500,000.

That the valuations so :fixed by the state board of equalization
of the state of California were so ftxed for each year, respectively,
as an entirety; and that the state board of equalization did not at-
tempt to assess separately the value of either the franchises, the
roadbed, roadway, or rails, or of the rolling stock; and that the
evidence fails to show upon what, if any, particular class of prop-
erty returned by the Southern Pacific Railroad Company for tax-
ation for these years the increase in valuation was made. That
the Southern Pacifio Railroad Company successfully resisted in the
courts the collection of the taxes assessed against it for the years
1885 and 1886 by the state board of equalization of the state of
California. That, in pursuance of legislation authorizing such ac-
tion, the state board of equalization of the state of California re-
assessed the property of the Southern Pacifio Railroad Company
in California for the years 1885 and 1886, and attempted to reassess
the same property for the year 1887. That, as a result of such re-
assessment, the valuation of the said property as fixed by the state
board of equalization for the years 1885 and 1886 was reduced as
follows: ''For the year 1885, to $9,570,200; for the year 1886 to $9,-
570,200." That the Southern Pacific Railroad Company paid the
taxes so reassessed for the years 1885 and 1886. and the former
receivers of the Atlantio & Pacifto Railroad Oompany,
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by this court January 8, 1894, paid to the Southern Pacific Railroad
Company such proportion of said taxes as was demanded by the
Southern Pacific Railroad Company, and at the time here stated,
that is to say:
March 21, 1894 $15.074 10
June " 1894 '.. 15,074 10
January II, 1895 14.870 GO
·May 13, 1895....... 14,87060

Total •••••••••••...••.••••...........•........••.•.••..••' $59,889 40

That, of the taxes of the Southern Pacific H.ailroad Company for
the year 1885, the amount apportioned to the Atlantic & Pacific
Railroad Company as the taxes of the Mojave Division, by the rep-
resentatives of the Southern Pacific Railroad Company, on the
basis of the original assessment, would have been $52,517; and
that interest on that sum at 7 per cent. per annum to the date
of actual payment would amount to $29,409, making a total amount
of $81,296. That the apportionment for the year 1886 on the same
basis would have been, for taxes $52,517, and for interest $29,409,
making a total of $81,296, or a total for the two years of $162,592;
while under the reassessment the total amount paid by the Atlan-
tic & Pacific Railroad Company for the years 1885 and 1886 was
'59,889.40. That at the time the taxes for the years 1885 and 1886
were originally assessed, and for many years thereafter the Atlan·
tic & Pacific Railroad Company was a solvent and going concern,
while at the time of the reassessment in the years 1893 and 1894
it was insolvent, and in the hands of the receivers.
The findi)lgs also show that, of the amount of taxes, attorney's

fees, interest, and penalties originally adjudged to be paid by the
superior court of the city and county of San Francisco, there was
a deduction of interest amounting to $89,654.91, and of counsel fees
amounting to $6,278.31, upon a review of that judgment by the suo
preme court of California, which was affirmed by the supreme court
of the United States; that the total value of the franchises, road·
way, roadbed, rails, and rolling stock of the Southern Pacific Rail·
road Company in California for the year 1887, as fixed by the state
board of equalization, was $16,500,000; that, of the taxes assessed
against the Southern .Pacific Railroad Company in California for
the year 1887, the former receivers paid to the Southern Pacific
Railroad Company, on the 11th day of January, 1895, the sum of
'14,902.86, which sum was paid within a reasonable time after de·
mand made therefor; and that no subsequent demand for payment
of any portion of the remainder of the taxes of 1887, as claimed by
the Southern Pacific Railroad Company, was ever made until the
presentation of the bill here in question.
The special master further found that on the 23d day of May,

1892, the Southern Pacific Railroad Company refunded to the At·
lantic & Pacific Railroad Company the sum of $25,924.39, upon a
demand by the Atlantio & Pacifio Railroad Company, and upon a



MERCANTILE TRUST CO. tV. ATLANTIC & P. R. CO. 31

voucher made by the representatives of the latter company, for e:x:-
cessive taxes theretofore paid by the Atlantic & Pacific Company
to the Southern Pacific Railroad Company, as follows:
For the year ending June 30, 1885 , 1,926 66
For the year ending June 30, 1889............................... 6,871 29
For the year ending June 30, 1890............................... 9,181 17
For the year ending June 30, 1891......... 7,945 27

Making a total ot..................................... .. $25,924 39
Upon the hearing of the exceptions, it was stipulated and agreed

by and between cOUDllel for the respective parties that all papers re-
ferred to or mentioned in the exceptions should be considered to the
!lame extent and with the same force and effect as if offered upon
the hearing before the master; and that, in addition to the papers
mentioned in those exceptions, the petition of the United States Trust
Company of New York, filed in this court, praying leave of the court
to institute suit against the receivers appointed in this cause, with
the bill of complaint attached to that petition, and the order of the
court made thereon, should be considered with the same effect as if
offered in evidence before the master; and that the petition of the re-
ceivers of the Atchison, Topeka & Santa Railroad Company to
the court originally appointing them, and the order of that court
based thereon, asking leave to disaffirm the contract of lease attached
to the petition of the receiver herein, and also the petition of the re-
ceivers of the St. Louis & San Francisco Railway Company to the
court originally appointing them, and the order of that court based
thereon, for like leave to disaffirm the said contract, and also the
answer and objections of the United States TrUBt Company of New
York to the application of the receivers for leave to borrow moneYI
which answer and objections were filed in this court on the 14th day
of May, 1895, should be considered with the same effect as if offered
in evidence before the master. It was further stipulated that none
of the parties to the present record were parties to the proceedings
in which the attempted disaffirmance took place, nor had any notice
thereof; the stipulation, however, reserving any and all objections
to the materiality, relevancy, and admissibility of any.of such papers
and evidence. '
It is perfectly evident, I think, not only from the language of the

contract which forms the basis of the present controversy, but also
from the actions of the parties thereto with respect to its subject-
matter, that the contract was not a mere lease of the road. The
right of immediate possession and use conferred under the term
"lease" was but an incident of the principal contract, which em-
braced the sale of the line of road described, with its appurtenances,
excepting only its equipment, to the Atlantic & Pacific Railroad Com-
pany, for the sum of $7,271,100, the payment of which was not only
promised on the part of the Atlantic & Pacific Railroad Company,
but guarantied by the Atchison, Topeka & Santa Railroad Com-
pany and the St. Louis & San Francisco Railway Company. A part,
at least, of the consideration moving the guarantors (for it is so de-
clared, in effect, in the contract itself), was the securing by them of
an entrance into California for the freight and passenger traffic of
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their- own roads. The Southern Pacific RaHroad Company, by rea-
son 01. an existing mortgage, not being then able to give a clear title
to the line of road, and the vendee and guarantors being desirQus of
securing the evident anticipated advantages offered by the line ex·
tending from The Needles to Mojave, the respective parties stipulated
for its immediate possession, use, and control by the vendee, for
which possession, use, and control the vendee promised to pay the
vendol',8+ld the Atchison, Topeka & Santa Fe and St. Louis & San
Francisco Companies guarantied, au annual rental, the sum of which

to 6 per cent. on the deferred purchase money.
If anything more be needed to show that the contract of August

20, 1884,was not a mere lease of the line of road in question, with its
appurtenances, it is found in the fact that the contract required a
cash payment by the vendee to the vendor of $1,211,850, and in the
further fact that the vendee, shortly after the contract, proceeded to
mortgage 'that line of road, with its appurtenances, along with other
property, to the complainant in this,suit, the Mercantile Trust Oom-
panyof New York. It was by virtue of that mortgage that the Mer-
cantile.1rust Oompany brought the present suit, and invoked the au-
thority •and p.owers of this court over this particular property; a.nd
it is 1>y.virtue of the prior mortgage executed. by the Atlantic &
Pacific Railroad Company. to the United States Trust Oompany of
New York, the terlllil of which covered the after-acquired property of
the rportgagor,. that the. United States Trust Oompany has any bus·
ness in, this suit. Deriving and asserting their rights under the con-
tract of August 20, 1884, it is very clear, I think, that both of these
mortgagees, like the Atlantic & Pacific Railroad Oompany, are bound
by allot the terms and conditions thereof; for surely they cannot be
permitted to assert the rights derived by them under the contract of
sale and lease, and at the same time repudiate the conditions and
obligations imposed by that contract in connection'with those rights.
Among those conditions and obligations was the obligation on the
part of the vendee and lessee to "promptly pay and discharge all
taxes a;nd assessments which should thereafter become due upon said
property, or any part of it, or which might become in any wise due
or owing in respect to the same."
In the order appointing the original receivers this court directed

them, among other things, to pay "all amounts now due from the de-
fendant [the Atlantic & Pacific Railroad Company] on its roads or
properties constituting part of its system for taxes and assessments
upon the property, or any part thereof"; and in the order appointing
the present receiver were similar directions. The evidence in the
case, as well as those findings of the special master not excepted to,
show that the receivers not only paid from time to time every install·
ment of rental that has become due under the contract of August
20, 1884, but also all of the taxes that have become due on the prop-
erty therein described, except the portion of the taxes for the year
1887 here in controversy; and the evidence also shows that several of
these installments of rental were paid with money borrowed by the
receivers upon receivers' certificates authorized to be issued for that
purpose by this court, upon representations made by the receivers,
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not only showing the necessity of borrowing because of a lack ill
funds, but also showing that the line of road forming the subject of
the contract of August 20, 1884, is an essential part of the Atlantio
& Pacifio Company's railroad system, and constitutes the only west·
ern outlet and inlet by rail for traffic moved over that system, and
has been in the continuous and exclusive possession, nse, and control
of thatcotnpany, and the receivers of its property, from the time that
companytlrst took possession of the property under the contract in
question. Those representations by the receivers are, in effect, ad-
mitted to be true by the various pleadings filed in the cause by the
Mercantile Trust Company and the United States Trust Company,
respectively. If, therefore, it be conceded that the contract of Au-
gust 20, 1884, ever admitted of disaffirmance by the receivers, it has
.been affirmed over andover again by them; and it is now too late
,for either of the parties to the present suit to here set up any right of
election in respect thereto.
The state laws in respect to taxation entered into and became a

part of that contra.ct. In respect to railroad property, the constitu-
tion of the state, at the time of the tax assessment and levy in ques-
tion here, provided that:
The franchise, roadway, roadbed, ralls, and rolllng stock of all railroads

operated In more than one county In this state shall be assessed by the state
board of equalization at their actual vslue, and the same shall be appor-
tioned to the counties, cities and counties, cities, towns, townships,' and dis-
tricts In which such railroads are located, In proportion to the number of miles
of railway laid In sucb counties, cities and countles, c:ltles, towns, townships,
and districts. Const. 1879, art. 18, • 10.
The statute of California in existence at the time of the making of

the assessment and levy in controversy provided that:
The president, secretary, or managing agent, or sueh other officer as the

state board of equalizatIon may desIgnate, of any corporation, and each per-
son or ,association of persons owning or operating any. railroad in more than
one county In this state, shall, on or before the first Monday In April of each
year, furnish the said board a statement, signed and sworn to by one of such
officers or by the person or one of the persons forming such association, show-
ing In detail for the year endIng on the first Monday In March In each year:
(1) The whole number of .mUes of railway In the state. • • • (2) The
value of the roadway, roadbed, and ralls of the whole railway, and the value
of the same withIn the state. (8) The wIdth of the railway. (4) The num-
ber of eaCh kind of all stock used by such corporation, pe1"l!On, or asso-
ciation In operating the entire railway, Including the part without the state.
(5) Number, kind, and value of rolIlng stock owned and operated In the state.
(6) Number, kind, and value of rolling stock used in the state, but owned by
the party making the returns. (7) Number, kind, and value of ro1l1ng stock
owned, but used out of the state, either upon divisions of road operated by
the party making the returns, or by and upon other raHways. Also showing
10 detan for the year preceding the first of January: (1) The gross earnings
of the entire road, etc. Pol. Code, § 8664, 8.8 amended by act approved March
9, 1888 (Sot. 1883, p. 65).

Section 3665 of the same Code, as amended by the same act, and
also in force at the time of the assessment and levy in question,
provides as follows :
The state board of equalizatIon must meet at the state capitol on the first

Monday in August, and continue In open session from day to day, Sundays
excepted, untH the third Monday in August. At such meeting the board must

80 1<'.-3
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assess the franchise, roadway, roadbed, rails, and rolling stock of all rail-
roads operated In more than one county. Assessment must be made to the,
corporation, person, or association of persons owning the same, and must be
made upon the entire railway within the state, and must include the right ot
way, bridges, culverts, Wharves, and moles upon which the track is laid, and
all steamers which are engaged In transporting passengers, freights, and pas-
senger .and freight cars across waters which divide the road. The depots,
stations, shops, and buildings erected upon the space covered by the right ot
way are assessed by the assessor of the county wherein they are situate.
Within ten days after the third Monday of August, the board must apportion
the total assessment of the franchise, roadway, roadbed, ralls, and rolling
stock of each railway to the counties, or cities and counties, In which such
railway Is located, In proportion to the number of miles of railway laid In
such counties, and cities and counties. The board must also, within s'ald time,
transmit by mall to the county auditor of each county, or city and county, to
which such apportionment shall have been made, a statement showing the
length of the main track of such railway within the county, or city and county,
with a description of the whole of the said track within the county, or city
and county, including the right of way by metes and bounds or other descrip-
tion sufficient for Identification, the assessed value per mile of the same as
fhed by a pro rata distribution per mile of the assessed value of the whole
franchise, roadway, roadbed, ralls, and rolling stock of such railway within
the state, and the amount apportioned to the county, or city and county. The
auditor must enter the statement on the assessment roU or 1xxJk of the county,
or city and county, and where the county Is divided Into assessorial town-
ships or districts, then on the roll or book of any township or district he may
select, and enter the amount of the assessment apportioned to the county, or
city and county, in the column of the assessment book or roll as aforesaid,
which shows the total value of all property for taxation either of the county,
city and county, or such township or district. On the first Monday in Octo·
bel', the board of supervisors must make, and cause to be entered In the proper
record book, an order stating and declaring the length of main track of the
railway assessed by the state board of equalization within the county; the
assessed value per mile of such railway, the number of miles of track, and
the assessed value od' such railway lying in each city, town, township, school,
and road district, or lesser taxing district In the county, or city and county,
through which such railway runs, as fixed by the state board of equalization,
w!lich shall constitute the assessment value of said property for taxable pur-
poses in such city, town, township, school, road, or other district; and the
clerk of the board of supervisors must transmit a copy of each order or equali-
zation to the city council, or trustees, or other legislative body of incorporated
cities or t<Jwns, the trustees of each school district, and the authorized authorl·
ties of other taxation districts though which such railway runs. All such rail-
way property shall be taxable upon said assessment, at the same rates, by
the same officers, and for the same purposes, as the property of individuals
within such city, town, township, school, road, and lesser taxation districts,
respectively. If the owner of a railway assessed by the state board of equal·
Ization Is diss'atisfied with the assessment made by the board, such owner
may, at the meeting of the board, under the provision od' section three thou-
sand six hundred and ninety-two of the Political Code, between the third
Monday In August and the third Monday In September, apply to the board
to have the same corrected In lUly particular, and the board may correct and
increase or lower the assessment made by it, so as ro equalize the same with
the assessment of other property In the state. If the board shall Increase or
lower 911Y assessment previously made by It, it must make a statement to the
the county auditor of the county affected by the change in the assessment,
of the change made, and the auditor must note such change upon the assess-
ment book or roll of the county as directed by the board.
1.'he supreme court of Oalifornia held in the 'case of People v.

Oentral Pac. R. 00., 83 Cal. 406, 23 Pac. 303, that it is competent
for the legislature to provide the details for the assessment and
the apportionment thereof, by the state board of equalization, of
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railroad property situated in two or more comities of the state.
The scheme thus provided by the laws of California for the assess-
ment of such property so situated is for its assessment by the state
board of equalization as a whole, and the apportionment by that
board of such assessment among the various counties in which the
property is situated in proportion to mileage; and the record in
the present suit shows that the assessment for the year 1887 here
involved was so made and apportioned, and its validity sustained
by the supreme court in an action brought by the state for the re-
covery of the tax. It was the amount of the tax so assessed and
apportioned against the line of road described in the contract of
August 20, 1884, that the Atlantic & Pacific Railroad Company
thereby agreed to pay. From such amounts, however, the vendor
and vendee to that contract subsequently deemed it equitable to
deduct a certain percentage, amounting to 14.50 per cent., on ac-
count of the rolling stock on that line, which the vendor did not
contract to sell or to supply pending the consummation of the sale,
and which it did not furnish; and, in accordance with that under·
standing, the Southern Pacific Railroad Company, in its demand
against the receiver, deducted from the amount of the taxes as-
sessed and apportioned by the state board of equalization against
the line of road extending from The Needles to Mojave 14.50 per
cent. for the rolling stock of that line of road. Of this, neither the
Atlantic & Pacific Railroad Company nor either of its mortgagees
can complain, since the deduction is in their favor.
Nor does it seem to me that the objections made to the charge

for a proportionate share of the penalty, costs, attorney's fees, and
interest incident to the litigation concerning the taxes in question
are well taken. The evidence shows that Mr. Hazeldine, as solicit-
or for the Atlantic & Pacific Railroad Company, went with the
witness Ryan before the state board of equalization of the state of
Oalifornia, in regard to the assessment for the year 1887, in the
endeavor to induce that board to assess the line of road between
Mojave and The Needles to the Atlantic & Pacific Railroad Com-
pany, and that Mr. Hazeldine submitted an argument in that be-
half. There i£'\ nothiJ;lg to call in question the truth of the testi·
mony to that effect, and it finds corroboration in the testimony of
Mr. Foulds, one of the attorneys for the Southern Pacific Rail-
road Company in the tax litigation, to the effect that he had many
consultations with Mr. Hazeldine, as the solicitor for the Atlantic
& Pacific Railroad Company, in regard to the taxes then in litiga-
tion between the state of California and the Southern Pacific Rail-
road Company, including the taxes for the year 1887. The appear-
ance of Mr. Hazeldine, as solicitor for the Atlantic & Pacific Rail-
road Company, before the state board of equalization, in respect to
the assessment for the year 1887, is sufficient to show his author-
ity to act as solicitor for that company in respect to that
The testimony of Mr. Foulds is to the effect that, as such solicitor,
Mr. Hazeldine consulted with him, acquiesced in, and consented to,
the contest made by the Southern Pacific Railroad Company against
the taxes in question. There is nothing in the case tending to
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controvert the truth of these statements. Under such circumstan-
ces, it cannot be properly held that the litigation by the Southern
Pacific ··Railroad Oompany in respect to the taxes in question was
I1ot,in. part at least, by the consent and advice of the Atlantic &
Pacific· Railroad Company, through its solicitor. If willing to have
paid the proportion of taxes apportioned by the state board of
equalization .. against the line of road covered by the contract of
August.·20, 1884, it could have offered to pay the same, instead of
consenting to and advising in respect to the contest, in which event
it would, of course, not have been properly chargeable with any
portion of the penalty, costs, attorney's fees, or interest incident to
the litigation.
The exceptions are sustained,and an order will be entered di-

recting the receiver to allow the amount of the bill in controversy.

AMERIOAN LOAN & TRUST CO. v. UNION PEPOT CO. et aL
(Circuit Court, D. Washington, E. D.. April 17, 1897.)

1. MORTGAGE FORECLOSURES-WAIVER OF INTEREST-PAYMENTS BY RECEIVER.
When a suit for the foreclosure of a mortgage has been commenced, based

on a default In payment of Interest, the cause of action does not fall, and
the right to maintain the suit Is not waived, by the mortgagee's acceptance
of interest, paid by a receiver of the property out of Its current earnings,
while other Installments of past-due Interest remain unpaid.

I, IdA1I£E-DEFAULT IN INTEREST-EFFECT OF PAYMENT.
Under the statute of Washington (2 Hill's Oode, § 633), the e1l'ect of

paying aJlsums due on a mortgage. pending a suit for Its foreclosure,
based on a default In Interest or Installments of principal, while other In-
stallments are not yet due, Is to entitle the defendant to a stay of proceed-
Ings, not to a dismissal of the bill.

S. SAME-FoREOLOSURE BY TRUSTEE-DECLARING PRINOIPAL DUE.
A mortgage of certain depot property, to secure an Issue of bonds, pro-

vided that, on six months' default In Interest or principal, the trustee might
take possession, operate the property, apply the Income to the payment of
all sums due, and, if all such sums were pald before foreclosure or sale, re-
store the property to the mortgagor; or that, with or without entry, the
trustee might sell the property, and apply the proceeds to the payment of
the principal of the bonds (which should be deemed due 8Jt the time of the
completion of the sale), with Interest; and that the trustee might also
bring sutt for foreclosure, or employ any other legal remedies. Oeld, that
under such mortgage, though the trustee might foreclose for nonpayment of
Interest, the principal debt could not be declared due, In advance of ma-
turity, at any time prior to the completion of a sale of the mortgaged prop-
erty.

" SAME-DECREE OF SALE.....:RECEIVERS.
In a suIt for the foreclosure of a mortgage covering real and personal

property, It appeared, on final hearing, that the condition of the property
In the hands of a receiver was prosperous and Improving; that all arrears
due on the mortgage, with costs, etc., could probably be paid out of the
earnings In the course of about 18 months; and that there was a creditor of
the mortgagor holding a judgment .lIen subsequent to the mortgage. Held,
that as, under the rule In Hammock v. Trust Co., 105 U. S; 77, 94, there
could be no redemption from a sale under a decree of foreclosure of the
mortgage, the court, in consideration for the interests of the judgment
creditor and the stockholders of the mortgagor corporation, would pro-
vide, by its decree of foreclosure, that no order of sale should issue for


