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THE ALVENA..
WELSH et aI. v. THE ALVENA..

Court of Appeals, Second Circuit. April 8, 1897.)
SHIPPING-SEaWORTHINESS-SUGAR CARGO-INSUFFICIEN'l' INsP8cTION.

Sugar in the hold of an iron steamship was damaged by water coming
in through a small holl:! made by corrosion of the acid of sugar drainage
and sea water, which reached the plate through cracks in the lining of
Portland cement. 'I'he evidence was insutlicient to show that the cracks
were caused by any accident after sailing. Respondents relied on an excep-
tion to the bill of lading of damage from unseaworthiness, provided "all
reasonable means havl:! been taken" to n:::ake the ship seaworthy, and also
on the Harter act, which exempts the carrier If he has exercised "due dil-
igence" to make the ship seaworthy, etc. Held that, in the inspection prior
to the voyage, a failure to take up one of four ceiling boards in a passage-
way over the limber spaces, underneath which the leak occurred, in order
to examine the cement, was a lack of "due diligence" and "reasonable
means" to make the ship seaworthy, and the carrier was not exempted
either under the statute or bill of lading. 74 Fed. 252, affirmed.

Appeal from the District Court of the United States for the South·
ern District of New York.
This is an appeal from a decree of the district court, Southern dis-

trict of New York, in favor of the libelants and against the steamship
Alvena for $2,904.73, for loss and damage to sugar shipped at Savan-
nah La Mar, in Jamaica, and consigned to the port of New York.
The sugar was stowed in No.3 hold, aft of the engine-room bulkhead.
The facts are sufficiently set forth in the following excerpt from the
opinion of the district judge:
The steamship left Kingston, Jamaica, for New York, on April 3d. At about

1 a. m. of AprilSth, water was found rushing into No.3 hold, coming through
a hole in the B strake, the second strake from the keel, on the starboard side
of the bottom of the ship, immediately beneath the vertical manhole entrance
to the tunnel. The pumps were not, at first, able to cope with the influx of
water; but after the water froJD No. 3 was let into the engine room, and
some jettison of cargo was made, they were able to do so. The vessel put
into Norfolk, which she reached about 11 p. m. of the 9th. Temporary re-
pairs were'made there, and the vessel reached. New York in April. A portion
of defendant's sugar was damaged by the irifiux of water. It does not dis-
tinctly appear whether any of the plaintiff's sugar was jettisoned or not. The
evidence leaves no doubt that the hole in the bottom of the steamer was caused
by the corrosIve action of the sugar drainage upon the iron plate of the steamer.
This corrosive action is well understood. To prevent it, iron steamers intend-
ing to carry sugar cargoes have, as the Alvena in thIs case had, a layer of
Port1and cement, from five to six inches thick, covering the entire bottom
where sugar is expected to be stowed. It is necessary that this layer of
cement be kept solid and free from cracks. The explanation of this accident
accepted by both sides is that some crack or break in the cement permItted
the sugar drainage to work through it so as to corrode the plate benea.th.
Examination of the hole showed that the cement was gone in an oval space
of about five inches by three at the bottom, and sloping upward and out-
ward at an angle of about 60·. The hole in the iron plate was of irregular,
ovate shape, nearly 2% inches long, and nearly 1% inches wide in the widest
part. Around the margin of the hole the iron was eaten down to a very thin
edge, and the corrosion extended in a less degree all around about %. of an
inch ,back from the edge of the hole, at which distance from the edge the
plate was again of the normal thickness of about half an inch. The sugar
acid. therefore, had eaten out a saucer-like excavation in the plate over an
extent of nearly 5 inches in length by about 3 inches in breadth at the
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widest part. Except In the small space about the hole where the cement was
gone, the cement was found to be in good condition. No radiating cracks were
observed. The theory of the libelant is that the cement over the hole had
become cracked or broken, from S{)me cause, before the voyage began, anel that
the ship was 'not properly inspected in that regard, and was insufficient for
the voyage. The theory of the defendant is that the crack was caused by
a blow during the voyage on the outside of the iron plate underneath the place
of the hole, and that the blow was of sufficient violence to break or crack the
cement so as to admit the sugar acid.
Everett P. Wheeler, for appellants.
Lawrence Kneeland, for appellee.
Before LACOMBE and SHIPMAN, Circuit Judges.

PER CURIAM. The bill of lading exempted the carrier from lia-
bility for loss or damage arising from "unseaworthiness of the ship,
provided all reasonable means have been taken to make her sea-
worthy." The Harter act of February 13, 1893, which is also relied
upon, provides that:
"If the owner * * • shall exercise due diligence to make the saId vel"-

sel in all respects seaworthy and properly manned," etc., "* • • neither
the vessel, her owner," etc., "shall become or be held responsible for damage or
loss resulting from fault or errors in navigation or in the management of said
vessel."
Manifestly, neither the clause in the bill of lading, nor that in the

Harter act can be availed of by the ship unless it is shown that "all
reasonable means have been taken," or "due diligence exercised," to
make her seaworthy; and the two phrases here quoted have the same
meaning. When the cement was so ,cracked as to allow the corro-
sive sugar acid to come in contact with the iron, she was not in all
respects seaworthy to carry such a cargo. And it is also quite clear
that "reasonable means" or "due diligence" would call for some sort
of an examination of the cement before sailing with such a cargo, to
see if it was free from cracks. Much testimony was taken, and
both briefs devote much space to argument touching claimant's theory
that the crack was caused after sailing, by collision with the bottom
or with some floating substapce. We are unable to reach any definite
conclusion on this branch of the case. It would be mere guesswork
to express an opinion either way. All that can be said is that it does
not appear what caused the crack. Of course, if it were shown satis-
factorily that it was caused as defendant contends, the ship would
not be held liable, although it might appear that there had never
been any examination or inspection at all before sailing; for such
examination, however minute, would not have revealed the particular
form of unseaworthiness not then existing, but from which alone
damage resulted. Inasmuch, however, as there is not sufficient evi-
dence to show that the crack was caused by some accident after sail-
ing, it becomes necessary for the ship to show such an inspection
before sailing as would comply with the requirement that "reasonable
means" or "due diligence" be taken or exercised. Upon this branch
of the case we are inclined to concur with the district judge that the
proof of inspection of the cement bottom was not sufficient to meet
this requirement. We do not mean to hold that all the ceiling
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boards ought to be taken up before each voyage,-an operation which
would take several days, and would require repeated renewals of the
ceiling, broken by being torn up when bolted down. It does appear,
however, that it is usual to lay such ceilings with a number of boards
(one of claimant's witnesses says every third board) loose, and provid·
ed with means for readily lifting them. When such a loose board
is lifted, it is, of course, practicable to examine the cement under it,
and also under the boards adjoining on each side. Quite possibly,
such an inspection would not be as thorough as one made after reo
moval of the entire ceiling; but, upon the evidence, it would seem to
be all that reasonable prudence or "due diligence" would require, in
advance of each voyage with such a cargo, supplemented by more
thorough surveys at longer intervals. Before the voyage in question
the lifting boards on this ship, or at least those of them that covered
the limber spaces running fore and aft, were raised, and the limbers
cleaned out, in the course of which operation the cement in the
vicinity was sufficiently examined. Had there been lifting boards
over the limbers in this part of the ship, it would seem that this
crack, if it then existed, would have been discovered by such inspec-
tion. But the difficulty with the case is that in that part of the ceil·
ing which forms the floor of a passageway between the tunnel shaft
and an adjoining water tank, for a considerable distance, there are
no lifting boards at all. The passageway has a width equivalent to
that of about four boards, but each line of boards in it was so securely
fastened that they could be torn up only at the risk of breaking them.
It would seem to be a reasonable requirement that the usual facili-
ties for inspection should have been provided in this part of the ship
as well as elsewhere. Had they been provided and availed of, the in·
spection, no doubt, would have met the requirements of the bill of
lading or the Harter act. But, not being provided, and no inspection
being had at all of the cement in this part of the ship, such require-
ments would seem not to have been complied with, especially in view
of the evidence that it was compa.ratively easy to get below the ceil-
ing of this passageway by entering the tunnel shaft through a man-
hole, the tunnel shaft having no ceiling. It was in this way that the
leak was discovered by the engineer. It appears, then, that it is
usual to have lifting boards over the limber spaces, and usual to lift
them before sailing, in order to clear out the limbers so far as they
run fore and aft; that, had boards been lifted for the full run of
the limbers, the place where this leak developed would have come
within the range of inspection; that no boards were lifted from so
much of the limbers as lay below the passageway, in consequence of
which the place where this leak developed did not come within the
l'ange of inspection, as it otherwise would have done. We concur,
therefore, with the district judge in the conclusion that libelants were
entitled to a decree for the damage sustained. The decree of the dis·
trict court is affirmed, .with .interest and costs.
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THE ALENE.
HALL et al. v. '.rHE ALENE.

(Circuit Court of Appeals, Second Olrcuit.. April 8, 1897.)
COLLISION-STEAMER AND SAIL-CHANGE OF COURSE.

Where a steamer and schooner, in the open sea, on first perceiving each
other through a fug, were on courses which, If mwintained, would have
made collision impossible, and a change by either was denied by wit-
nesses who were on board, held, under the circumstances, including es-
pecially the angle of collision, and the apparent impossibility of the steam-
er's making the necessary curve, that the schooner must have changed her
course, perhaps unknown to her helmsman by reason of the batlling winds,
and, the steamer having reversed promptly, the schooner alone must be
held fault. 74 Fed. 268, atfirmed.

Appeal from the District Court of the United States for the East·
ern District of New York.
Geo. BHhune Adams, for libelants.
Everett P. Wheeler, for claimant.
Before LACOMBE and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This is an appeal from the decree of
the district court for the Eastern district of New York, which dis-
missed a libel to recover the damages to the libelants occasioned by
a collision at sea. The facts in the case up to the time just before
the collision are clearly stated by Judge Brown as follows:
"The· above libel was filed by the owners ot the three-masted schooner

John W.Hall against the steamship AleJ;le to recover the damages for the loss
of the schooner through a collision with the Alene at about 2 p. m. of May 5,
1895, at sea,about 140 miles west of Cape Henry. The schooner sank It few
minutes afte'r·the collision, and became a total loss. The steamer was an iron
screw prope'Iler, about 320 feet long, bound from New York for the West
Indies, 'and' 'until a few moments before the comsion was upon a course
heading south. The schooner was bound for New York, and was sailing
close7hauIed on the starboard tack, with the wind from the northeast, and
heading abOut north by west. There was some fog during the half hour before
the colllsioIi:and the steamer sounded her fog Whistles regularly. On hearing
these whistles, the schooner ga\re a. fog signal of a single blast, indicating, un-
der theinternllitional rules, that sb,e was on the starboard tack. Her whistle
was heard ,and,located by thoseon the as.a little upon their port bow.
A second, Sign31, heard afterwards; seemed .somewhat brqader' off the port
bow, and 'thereupon the master; who'had just' 'come upon the bridge, ordered
the helm 'ot the steamer to be ported. Very soon afterwards, lUld, as it is
claimed, the port wheel .had steamer's head to starboard,
the insight, apparentlyabollt 1,500 feet distant, and from half
!,-poiJ;lt to il; point on tI;1e steamer's port bow;, and she was seen to be 011 the
starboard tack, crossing the steamer's course.. The helm was Immediately or-
dered .and' put hard ll-Stat'bblird, the Ilteameros' b'ow swung to port, and she
would ha,vepassed well clear· of ,the' schooner:.OO. the. eastward, II.l:l her officers
claim" b,adnot the schooner" from 500 tp;.8(j() feet distan1;" \ulfed, on see-
ing which the steamer speed, Pll:t to av:?id collision. The
two vessels came together, as all' ·agree, at' a; very considerable angle, viz.
from 5 to 8 points, between their bows. The steamer's bOw ran about half
way through the schooner, held her fast for a few minutes, after which the
schooner dropped away and sank. Her crew was saved. The full speed of the
steamer was 12 knots, but under reduced steam, according to her officers' tes-


