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AMERICAN FREEHOLD LAND MOR'l'GAGE CO. OF LONDON, Limited,
v. WOODWOR'l'H.

(Circuit Court, N. D. New York. March 29, 1897.)
CONFLICT OF LAWS-CORPORATIONS-STOCKHOLDER'S LIABII,ITy-PJ,EADING.

Where an action at law Is brought in a federal court In New York to
charge a stockholder In a Kansas corporation, under the Kansas statute, to
the extent of his liability, with a judgment against the corporation, it is
sufficient to allege the recovery of the judgment and the return of execu-
tion unsatisfied, without averring the original debt, as the Kansas statute
makes the judgment at least presumptive evidence; and it is immaterial
that the New York courts in similar cases require the original debt to be
recited, as the question Is one of proof, and not of pleading.

The plaintiff, a foreign corporation and a judgment creditor of
a Kansas farm mortgage company, brings this suit against the
defendant, who is a shareholder of the latter company, to recover
an amount equal to the amount of his stock, under a liability
created by the constitution and laws of Kansas.
The defendant demurs upon two grounds: First, that the court has not

jurisdiction of the subject of the action; and, second, that the complaint does
not state facts sufficient to constitute a cause of action. The recovery of the
judgment against 't'he Kansas mortgage company with the return of the exe-
cution unsatls>fied Is fully alleged In the complaint, but the defendant Insists
that this is an Insufficient allegation of Indebtedness. The proposition thus
presented was the one principally discussed at the argument, and will be the
only one decided. There are other Important questions presented by the de-
murrer, but as they are also involved In many similar causes which are likely
to come before the court, it was suggested by the defendant's counsel that
their consideration be postponed until all parties have had an opportunity to
be heard. In this course the plaintiff's counsel acquiesced.
P. Tecumseh Sherman and W. Pierrepont White, for plaintiff.
William F. Oogswell and W. N. Oogswell, for defendant.

COXE, District Judge (after stating the facts as above). The
fourth paragraph of the complaint alleges, succinctly, the recovery
of the judgment in favor of the plaintiff and against the Kansas
mortgage company for $34,607 in the United States circuit court
for the district of Kansas. The fifth paragraph alleges the return
of the execution unsatisfied. The defendant insists that these
averments are wholly insufficient to support the action, as the
judgment is not even prima facie evidence of indebtedness. That
this is the rule in the courts of New York can hardly be doubted.
Arms Co. v. Barlow, 63 N. Y. 62, 72; McMahonv. Macy, 51 N. Y.
155; Moss v. McCullough, 5 Hill, 131; Miller v. White, 50 N. Y. 137.
It should be remembered, however, that this action is brought not
under the laws of this state, but to enforce a remedy given by a
statute of Kansas which makes the judgment against the corpora-
tion, at least, presumptive evidence. A. more rigorous and sum-
mary statute it would be difficult to imagine. It is not even nec-
essary to recover judgment against the shareholder. If an execu-
tion against the corporation be returned unsatisfied, an execution
may, by leave of the court which pron:mnced the judgment, issue on
the same judgment against the shareholder. Instead of proceed-
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ing by execution, the judgment creditor may proceed by action
"to charge the stockholders with the amount of his judgment."
The shareholder is made liable to pay the judgment, not the debt.
The liability is the same whether created by statute or by contract.
If the defendant had agreed with the plaintiff to pay, to the extent
of his stock, any judgment which the latter might recover against
the Kansas company, there can be no question that it would be
sufficieut,to declare upon the judgment alone. This is the liabil-
ity which' the Kansas statute attempts to create. The plaintiff
sues upon this statute to enforce this liability. He must stand or
fall upon the cause of action thus stated. If he were, suing under
the laws of this state, the allegation in question would,in all prob-
ability, be held insufficient, but he is not. It would seem that an
allegation reciting the original indebtedness is unnecessary when
the debt has been reduce,d to a judgment and the suit is brought to
charge the defendant with the amount of that judgment under a
law which expressly provides that this may be done. The ques-
tion has frequently been before the federal courts, and the follow-
ing are authorities for the proposition that it isunneces,sary to
plead and prove the original liability: Bank v. Francklyn, 120 U.
S. 747,755, 7 Sup. Ot. 757; Hawkins v. Glenn, 131 U. S. 319, 328,
9 Sup. Ot. 739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ot. 867; 'Mc-
Vickar v. Jones, 70 Fed. 754, 759; Rhodes v. Bank, 13 C. O. A. 612,
66 Fed. 512; Bank v. Rindge, 57 Fed. 279; Borland v. Haven, 37
Fed. 394, 413; Glenn v. Springs, 26 Fed. 494.
But it is argued that this question is one of pleading, and as the

courts of New York require a complaint under the New York law
to allege the debt, this court, pursuant to section 914 of the United
States Revised Statutes, should follow a similar course. The
court cannot assent to view. It is not a question of plead-
ing, but of proof. The pleader need not allege more than he is
required to prove. As it is unnecessary to prove the debt under
the Kansas statute, it is unnecessary to allege it. Where a party
is required to pay the debt of another he is absolved by showing
that there is no debt, but where he is required to pay a judgment
the inquiry assumes a more limited range. The judgment is suf·
ficient evidence until it is impeached. The New York courts have
established no rule of pleading in these cases. They have said that
under the laws, of this state it is necessary to certain facts.
They have never attempted to lay down a rule ()f pleading where
the cause of action is founded upon the laws of other states creat-
ing an entirely different liability.
It follows that' the demurrer, so far as it relates to the question dis·

(lussed, must be overruled.
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UNITED STATES v. STEARNS et at.
(Circuit Court of Appeals, Second Circuit. February 1, 1897.)

CUSTOMS DUTIES-FHEJi; LTST-QurU,S.
Quills, black and white, from turkeys' wings and tails, only changed from

their original condition by cleaning, and by dyeing the black ones, were
free of duty, as "quills, prepared or unprepared, but not made up into com-
plete articles," under paragraph 689 of the act of 1890, and were not dutiable
as "ornamental feathers," under paragraph 443.

Appeal from the Circuit Court of the United States for the South·
ern District of New York.
This was an appeal by the United States from a decision of the

board of general appraisers, reversing the action of the collector
of customs in respect to the classification for duty of certain mer-
chandise imported by Stearns & Spingarn. The circuit court af·
firmed the decision of the board (75 Fed. 833), and the United States
appealed.
Henry D. Sedgwick, for the United States.
Albert Comstock, for appellees.
Before WALLAOE. IJACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. The articles in question were quills from tur·
keys' wings and tails, some white and some black. They were no
further a.dvanced, were in their original condition, except that
they had been cleaned, and the black ones dyed. They were as-
sessed for duty as "ornamental feathers," under paragraph 443, Act
1890. That paragraph provides, inter alia, for "colored and orna-
mental feathers not specifically provided for in this act." Paragraph
689 of the free list provides for "quills, prepared or unprepared,
but not made up into complete articles," and does not contain the
n. o. p. f. clause. The evidence did not establish the fact that
there was any commercial designation which would take the ar-
ticles out of their ordinary designation as "quills"; and we agree
with the circuit court iIi holding that these quills are specially pro-
vided for by said paragraph of the free list, and are, therefore, not
dutiable as feathers not otherwise specially provided for.

UNITED STATES v. BORGFELDT et ale
(Circuit Court of Appeals, Second Circuit. February 1, 1897.)

CUSTOMS
Toothpicks were nat dutiable as "quills, prepared or unprepared," under

paragraph 768 of the act of March 3, 1883, but as nonenumerated articles,
manufactured In part, under Rev. St. § 2516.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.
This was an appeal from a decision of the board of general ap-

praisers in respect to the classification of certain merchandise im·


