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that one party to an alleged contract cannot prove the existence of the contract
by his own private memoranda or records. The mere statement of this prin-
ciple ought to be enough to convince one of Its correctness, without argument"
Thomp. Corp. § 1924.
. The plaintiff in error urges that the books of the corporation
were admissible in the present case because of the statute of Vir-
ginia which provides as follows:
"..A. person in whose name shares of stock stand on the books of the company

shall be deemed the owner thereof as regards the company."
This statute only means that the corporation which has acknowl-

edged such a person as a stockholder, and admitted him to be such
upon its records, shall not be at liberty to dispute the relation.
Its language does not require any broader meaning.
We conclude that the trial judge was correct in ruling that there

was no evidence that the defendant was a stockholder, and in direct-
ing a verdict accordingly.
The judgment is affirmed.

JONES & L..A.UGHLINS, Limited, v. SANDS et at
(Circuit Court of Appeals, Second Dircuit. April 8, 1897.)

APPEAL - ..A.NCILL'ARY RECEIVERSHIP - RIGHTS OF NONRESIDENT CREDITORS-
FINAl, ORDER.
.An order of the circuit court, denying the petition of nonresident cred-

itors of an insolvent foreign corporation to be made formal parties to a
suit for the appointment of ancillary receivers, and to be allowed to par-
ticipate in the distribution of assets by such receivers, is not a final de-
termination of the creditors' right to participate in such distribution, from
which an appeal will lie to the circuit court of appeals.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.
Lockwood & Hill, for appellants.
Frederic G. Dow, for appellees.
Before WALLAOE and SHIPMAN, Circuit Judges.

PER OURIAM. TJ"l.is is an appeal by Jones & Laughlins, creditors
of an in'solvent Connecticut corporation. At the suit of a stock-
holder of the corporation; brought in behalf as well of all the other
stockholders and of the creditors of the corporation, receivers of all
its property and assets were appointed, to collect,and dispose of its
assets and pay its debts, by a court of the state of Connecticut hav-
ing jurisd.jction of the parties and the subject-matter. Thereafter
a bill was filed in the United States circuit court for the Southern
district of New York in a suit between the same parties, alleging the
insolvency of the corporation, setting forth the proceedings in the
suit in the Connecticut court, alleging the corporation to have prop-
erty and assets within the state of New York,and praying for the
appointment of ancillary receivers to collect and administer such as-
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sets; and a decree was made in the cause appointing sllchreceivers.
The decree, among other things, provided as follows:
"Such receivers shall forthwith make and file an inventory and advertise

for claims of the resident creditors of the corporation, taking the instruc-
Hons of the court from time to time as to the conduet of the receivership, '
shall take prompt action to collect all debts due the corporation maturing
in this state, and under the direction of the court shall dispose of the assets,
doing such work as may be necessary to put unfinished goods in a proper
condition for sale, and depositing the proceeds in bank or trust company, as
the court may direct. Directions as to the disposal of any surplus remaining
after payment of all creditors resIdent in this state will .be given in due time
by this couct."

Thereafter the appellants filed a petition in the cause upon the
theory that, although they were nonresident creditors, they were en-
titled to share in the distribution of the assets, and praying that so
much of the order as limited the right of nonresident creditors to
participate in such distribution be vacated and set aside, and that due
notice of all further proceedings in the cause be served upon the peti-
tionf'rs. From the order denying the prayer of the petition the
present appeal was brought. Appellees have moved to dismiss the
appeal.
The petitioners are parties to the cause, being represented by the

receivers. As such they are entitled at any time by petition to
present any questions affecting their rights which they desire to have
heard and determined by the circuit court; and from any determina-
tion made by the court touching these rights, which is final in its na-
ture and effect, they are entitled to appeal. It is wholly a matter
of discretion whether the court will allow such quasi parties to be-
come formal parties to the cause by intervention. Forbes v. Rail-
road Co., 2 Woods, 323, Fed. Cas. No'. 4,926; Anderson v. Railroad
Co., 2 Woods, 628, 630, Fed. Cas. No. 358. In the opinion by thp.
court below, denying their petition, Judge Lacombe said:
"If any creditor not a resIdent of this state believes that he is entitled to

participate in such distribution, he may submit proof of his claim to the
receivers. If they reject the claim, as, under the practice prevailing here,
they undoubtedly will, such creditor is entitled to have the propriety of such
action passed upon by the master to whom, in the first instance, all disputed
questions as to allowance or disallowance of claims are to be presented. If
the master's decision be adverse to the creditor, he may review it upon ex-
ceptions to the report, and, if such exceptions be overruled by the circuit
court, such determination is a final decree, from which he may appeal to the
circuit court of appeals. • • • Oreditors w'hIO believe that they are en-
titled to share in the distribution may file their claims with the receivers,
and, whether the same be allowed or disallowed, they will have the same
opportunity as all the other creditors to overhaul the receivers' account, to
present their own claims before the master, and to object to the allowance
of any other claims, as they may be advised."

In these observations we fully concur. The present appeal, how-
ever, is premature. The question of the right of the appellants to
participate in the distribution of the property in course of adminis-
tration by the circuit court is not yet finally determined. They can
preserve their rights as to all the questions they desire to raise by
presenting them by petition to the court, and, if these questions are
erroneously decided, they can appeal from any decree making dis-
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position ofthe assets which is final so far as it affects them, and upon
such appeal review all interlocutory orders affecting their substan-
tial rights. The order refusing their petition to be made formal par-
ties to the cause, and denying the other relief asked for, is not a final
decision within the meaning of the statute authorizing appeals to this
court. The motion to dismiss the appeal is therefore granted.

WARTH v. MACK et aL
(CircuIt Court of Appeals, Second Circuit. April 8, 1897.),

HIRE OF CHATTELS - CONTRACT - TERMINATION BY DESTRUCTION OF THE
CIlATTEL.
Plaintiff delivered to defendants a patented machine, under a contract

providing that they should pay for its use a stipulated royalty semiannually
until the expiration of the patents; that they might terminate the con-
tract by returning the machine, and paying the amount then due; and that,
if the machine should be destroyed by fire, plaintiff should furnish another
at a specified price, and, If he refused to do so, defendants might have
one made, the new machine, in either case, to be subject to the payment
of royalty and to all other conditions of the contract. HeZa, that defend-
ants, upon the destruction of the machine by fire without their fault, could
not terminate the contract, and avoid liability for royalty subsequently ac-
cruing, without procuring another machine, and deUvering it to plaintiff.

In Error to the Circuit Court of the United States for the South·
ern District of New York.
Albert Stickney and Rudolf Dulon, for plaintiff in error.
Hoadly, Lauterbach & Johnson (John V. Bouvier, of counsel),

for defendants in error.
Before PECKHAM, Circuit Justice, and WALLACE and SHIp·

MAN, Circuit Judges.

WALLACE, Circuit Judge. T his is a writ of error by the plain·
tiff in the court below to review a judgment at law. The action
was tried before the conrt, trial by jury having been waived by the
written stipulation of the parties.
The action was brought to recover royalties amounting to $2,250,

alleged to be payable pursuant to a written contract, dated Febru-
ary 9, 1892, executed by Albin Warth, the testator of the plaintiff,
and the defendants.
The provisions of the contract, so far as they are material, are as

follows:
"Whereas, certaIn letters patent of the United States of America have been

issued to Albin Warth, of Stapleton, in the county of Richmond and state of
New York, for his new and useful improvement In machines for cutting textile
and other materials, also in feed mechanism and mechanical movement for
the same, and for improvements in fastenings for said goods, and which said
letters patent are numbered and dated as follows, to wit:
"[Then follows the enumeration of twenty-seven specified patents, the first

dated August 2, 1870, and the latest November 21, 1882.]
"And whereas, Mack, Stadler and Company, co-partners, doing business in

the city of Cincinnati, in the state of OhIo, are desirous of acqU:iring the right
to use in their own business, in the manufacture of clothing, under the firm


