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“The statute does not mention any particular kind of mining purposes for
which it shall be used; and therefore, if used in good faith for any mining
purpose at all, in connection with the quartz lode mining claim, such use
would be within the meaning of the statute. It is certainly not intended that
it shall be used for such work as is done upon the mine itself; for the land
must be nonmineral, and not adjacent to the mining claim. We cannot say,
under this statute, what shall be the extent of the use,~whether much or lit-
tle,—or the particular character of the use. The phrase ‘mining purposes’ is
very comprehensive, and may include any reasonable use for mining pur-
poses which the quartz lode mining claim may require for its proper working
and development. This may be very little, or it may be a great deal. The
locator of a quartz lode mining claim is required to do only & hundred dollars
worth of work each year, until he obtains a patent therefor. But if he does
only this amount, and uses the mill site in connection therewith, is not this
the use of the mill site for a mining purpose, in connection with the mine?
‘Who shall prescribe what shall be the kind and extent of the use under this
statute, so long as it is used in good faith, in connection with the mining
claim, for a mining purpose?”’

It will be time enough when the government is called upon to
dispose of its title to determine the dignity and character of the
evidence that must be presented by the applicant in order to ob-
tain a patent, whether such determination is made by the courts or
in the land department.

After a careful examination of all the questions involved in
this case, I am of opinion that no error occurred which was in
any manner prejudicial to the defendants. The motion for a new
trial is denied.
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NATIONAL PARK BANK OF CITY OF NEW YORK v. HARMON,
(Circuit Court of Appeals, Second Circuit. April 8, 1897.)

NATIONAL BANKS-—ASSESSMENTS UPON SHAREHOLDERS—PLEDGEE OF SHARES.

A corporation which receives shares of national bank stock in pledge,
with power to use and sell, and which, in good faith, without suspicion
of the bank’s insolvency, causes new certificates to be issued in the name
of one of its employés, merely because it is unwilling they should stand
in the name of the original owners, remains a mere pledgee, and is not
liable, as a shareholder, to assessment on the stock,

In Error to the Circuit Court of the United States for the Southern
District of New York.

This was an action at law brought by the receiver of the Stock
Growers’ National Bank against the National Park Bank of the City
of New York to recover an assessment made by the comptroller of the
currency upon stockholders of the Stock Growers’ National Bank.
The trial judge ruled that the defendant was a shareholder, and direct-
ed a verdict for plaintiff. The defendant brings this writ of error.

Louis F. Doyle, for plaintiff in error.

Dayton, Dunphy & Swift, for defendant in error.

Before PECKHAM, Circuit Justice, and WALLACE and SHIP-
MAN, Circuit Judges.

WALLAGCE, Circuit Judge. The question presented by the‘assign-
ments of error is whether the defendant was, within the meaning of
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section 5151 of the United States Revised Statutes, a stockholder of
the Stock Growers’ National Bank, a national banking association.

The Stock Growers’ National Bank became insolvent in August,
1893; a receiver was appointed; and April 23, 1894, the comptroller
of the currency, in virtue of the authority conferred upon him by law,
made an assessment upon the stockholders of $100 upon each and
every share of capital stock of the bank owned by them, respectively,
at the time of its failure. This action was brought to recover the
assessment upon 40 shares of the capital stock, which stood upon the
books of the bank in the name of one Holbrook, upon the theory that
Holbrook was merely the nominal, and the defendant was the real,
stockholder, as to those shares.

It appeared upon the trial that the shares originally belonged to
one Stebbins; he being the registered owner upon the books, and the
bank having issued to him a certificate therefor. Stebbins pledged
the certificate to Chrystie & Janney as collateral for a loan, with au-
thority to them to use or sell the same, and indorsed thereon an assign-
ment and transfer of the shares in blank, accompanied with a power-of
attorney to transfer the shares on the books of the bank. Subse-
quently, and on or about November 24,1891, Chirystie & Janney pledged
and delivered the certificate to the defendant as collateral security
for the payment of a loan of $7,000 on demand. By the terms of the
pledge the defendant was authorized, in case of nonpayment of the
loan, to sell the shares, without notice, at public or private sale, and
apply the proceeds to the payment thereof. July 6, 1892, the loan of
Chrystie & Janney not having been paid, the defendant procured a
transfer of the shares to be made on the books of the Stock Growers’
National Bank to Holbrook; surrendering the certificate which had
been pledged, and receiving from the bank a new one, showing Hol-
brook to be the owner of the shares. The new certificate, when re-
ceived by the defendant from the Stock Growers’ National Bank, was
immediately indorsed in blank by Holbrook, and placed among the
demand-loan collaterals of the defendant; and up to the time of the
trial it had been held by the defendant as collateral to the loan of
Chrystie & Janney, and Chrystie & Janney were paying interest upon
the loan to the defendant. Holbrook was an employé of the defend-
ant, was irresponsible, and had no interest in the transaction. The
defendant caused the transfer to be made to him because it was un-
willing to allow Stebbins to remain the registered owner of the shares,
and desired to have them stand upon the books of the Stock Growers’
National Bank in the name of its own employé, as registered owner,
There was no evidence tending to show that the Stock Growers’ Na-
tional Bank was insolvent when this transaction took place, or that
the defendant caused the transfer of the shares to be made from
Stebbins to Holbrook because of any suspicion of the insolvency of the
Stock Growery’ National Bank. The defendant never received any
dividends nor voted upon the shares. Upon these facts, we conclude
that the defendant was not liable as a stockholder of the insolvent
bank.

The adjudications of the supreme court are controlling authority for
several propositions applicable to the case in hand, which are as fol-
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lows: (1) The real owner of the shares of the capital stock of a na-
tional banking association may in every case be treated as a share-
holder, within the meaning of section 5151. (2) Any person who
holds himself out as the owner of the shares, by allowing himself to
appear as the registered owner thereof upon the books of the banking
association, may likewise be treated as a shareholder, within the
meaning of that section. (8) If the real owner of the shares trans-
fers them to another person, or causes them to be placed on the books
of the banking association in the name of another person, with the
intent simply to evade the responsibilities imposed by section 5151 on
shareholders of national banking associations, such owner may be
treated, for the purposes of that section, as a shareholder, and liable
as therein prescribed. (4) If a person receives shares of the stock of a
national banking association as collateral security to him for a debt
due from the owner, with power of attorney authorizing him to trans-
fer the same on the books of the association, and, being unwilling to
incur the responsibilities of a shareholder as prescribed by the stat-
ute, causes the shares to be transferred on such books to another,
under an agreement that they are to be held as security for the debt
due from the real owner to the creditor,—doing s0 in good faith, and
for the purpose only &f securing payment of that debt without incur-
ring the responsibility of a shareholder,—he will not be treated as a
shareholder within the meaning of section 5151. The case of Pauly
v. Trust Co. (recently decided by the supreme court) 17 Sup. Ct. 465,
after reviewing previous decisions of the supreme court upon the
general question, affirms the latter proposition.

In the present case the defendant never became the owner of the
shares, but remained, as it always had been, merely the pledgee there-
of, and, as was pointed out by the opinion in Pauly v. Trust Co., could
not become the owner by selling the shares to itself because of its
fiduciary obligation to exercise the right of sale for the benefit of the
pledgors.

It follows that the trial judge erred in ruling that the defendant
was a shareholder within the meaning of section 5151, and directing
a verdict for the plaintiff.

The judgment is reversed.
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KENNEDY et al. v. UNITED STATES.
(Circuit Court, 8. D. New York, February 6, 1897.)

1. LimrTaTION OF AcTIONS—CuUsToMS DUTIES——CLATMS AGAINST UNITED STATES.
In a suit against the United States for drawbacks on exportation of im-
ported goods, the six-years limitation contained in the act of March 3, 1887,
relative to suits against the United States, begins to run from the date of
exportation, not from the date of the decision of the treasury department
passing upon the claim,
8. CusroMs DUTIES—ACTION FOR DRAWBACKS—PARTIES.

Rev, St. § 3477, relating to assignments of claims against the United
States, etc., does not apply to a claim for drawbacks on re-exported goods,
made in the name of a person producing an outward bill of lading in his
own name, though a third party was the real owner of the goods, since at its



