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session and enjoyment of only such portion of the estate as may remain after
the execution of them by the adminIstrator. * * * Whether the partner-
shIp assets consIst of real or personal property, or both, Is quite Immaterial,
since In every case It Is made the duty of the surviving partner to account
wIth the personal representative."
It is clear that, under the law as thus established in this state,

the complainant has not succeeded to such an interest of the judg-
ment in the whole or any part of the property as entitles him to
redeem under the statute. This determination disposes of the
question of a judgment lien, under the second subdivision of the
statute, obtained by Amos H. Carpenter in September, 1894, on
the property of Clinton H. Carpenter. As the latter had not suc-
ceeded to any interest in the mortgaged premises, either directly or
by the terms of the award in his favor, there was nothing to which
the judgment lien could attach. A decree will be entered in favor
of the respondents, and for their costs.

HUNTINGTON v. LAIDLEY et at
(Oircult Oourt, D. West Virginia. March 31, 1897.)

L EQUITY PLEADING-PLEA AND ANSWER•
.A. plea containing a full defense to the bill is waived by also filing an

answer which goes to the whole bill; but if the answer does not go to the
whole bill, and is filed merely to fortify the plea by denying allegations
of fraud, this is In accordance with the requirement of equity rule 32, and
any new matter, or prayer for affirmative relief, may be stricken out or
regarded as surplusage.

S. SAME-RES JUDICATA.
In a suit to set aside deeds for fraud, a plea of res judicata need not

specifically deny the charges of fraud in the bill concerning the deeds;
there being no charge of fraud as to the obtaining of the judgments relied
upon as a bar.

8. SAME.
Equity rule 37, which provides that "no demurrer or plea shall be held

bad and overruled upon argument only because the answer of the de-
fendant may extend to some part of the same matter as may be covered
by such demurrer or plea," does not apply where the plea extends to the
whole. bill.

This was a suit in equity by Collis P. Huntington, as special re-
ceiver of the Central Land Company of West Virginia, against John
B. Laidley and others, to set aside a deed for fraud. On motion to
strike out plea and answer.
Simms & Enslow, George C. 8turgiss, and Maxwell Evarts, for com-

plainant.
James F. Brown, J. H. Holt, Wm. E. Chilton, and A. F. Mathews,

for defendants.

GOFF, Circuit Judge. The amended bill in this cause was filed
January 26,1894; and the plea and answer of the defendants, on the
26th of February, 1896. The case is now before the court on the
complainant's motion to strike out the said plea and answer. The
defendants allege in the plea that the complainant is estopped from
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raising the matters and things' set forth in the bilI, because that
most of them have been decided against the Central Land Company;
of which complainant is receiver, in certain suits heretofore deter-
mined in the state courts of West Virginia, the same being courts
of competent jurisdiction, and the judgments rendered therein being
now unreversed and still in full force and effect, and also that the
complainant by said judgments is equally concluded and prevented
from raising all the other matters set forth in the bill. The defp.nd-
ants accompany the plea with an answer denying the allegations of
fraud as set out in the bill, and the facts on which the same arp
said to be founded, and asking for affirmative relief. Complainant
insists that the plea goes to the whole of the amended bill, and that
under our general ,chancery practice the same is overruled by the
answer. The defendants claim that their pleading is justified by
the thirty-second equity rule, which reads as follows, viz.:
"The defendant may, at any time before the bill Is tak'en fO'I' confessed, or

afterwards with the leave of the court demur or plead to the whole bill,
or part of It, and he may demur to part, plead to part, and answer as to the
residue; but in every case In which the bill specially charges fraud or com-
bination, a plea to such part must be with an answer fortifying
the plea, and explicitly denying the fraud and combination, and the facts on
which the charge is founded."
It will be noticed from an examination of the pleadings that the

plea proper is to the entire bill, and that the answer, so far as it is
responsive to the bill, is only a denial of the fraud and combination,
and the facts relating thereto, specifically set fOrth in the bill. The
defendants have thus availed themselves of their undoubted right to
plead to the whole bill. If they had also answered the whole bill,
then unquestionably the plea would have been thereby overruled.
If such plea had contained in itself a full defense of the bill, an an-
swer would have been unnecessary, and would have been taken as a
waiver of the plea. Ferguson v. O'Harra, Pet. C. C. 493, Fed. Cas.
No. 4,740; Sims v. Lyle, 4 Wash. C. C. 301, Fed. Cas. No. 12,891.
The plea in the case at bar professes to cover the whole bill, and
therefore, under our general equity practice, an answer was not nec-
essary; nor has one, in the sense we use that word in, been filed.
That part of the pleading which is called the "answer" is intended,
not as an answer to the entire bill, but it is tendered for the purpose
of fortifying the plea and denying the fraud charged, and is filed un-
der the requirements of the latter part of said rule 32. As a matter
of course, the new matter alleged and the affirmative relief asked
should not have been incorporated into the pleading, which should
have been confined to the purposes mentioned in that rule. That which
was so improperly introduced into the pleading will be considered
as surplusage, or stricken out, as may hereafter be deemed best. If
the plea is good, it disposes of the allegations of fraud set forth in
the bill concerning the deed made by Sarah H. G. Pennybacker to
John B. Laidley, which were raised in the pleadings, and disposed of
by the judgments rendered in the suits brought and decided in the
courts of the state of West Virginia, and it does so by virtue of its
power and effect as a plea of res adjudicata; and consequently it was
not required that such allegations should be specially denied in the
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plea filed in this cause, as the object of the bill is to set said deed
aside for the frauds said to have been committed preceding the ren-
dition of the judgments so pleaded in bar, and no charge of fraud is
made as to the obtaining of said judgments; it being kept in mind in
this connection that the answer filed in support of the plea denies
the charges of fraud pertaining to the other matters, as to which the
plea claims that the complainant is also concluded.
In this case the defendants interposed no demurrer to this amended

bill, or to any part thereof, nor did they plead to part and answer as
to the residue, but they pleaded to the whole bill; and as the bill
. specially charged fraud, and the rule required that in every case of
that character a plea to such part should be accompanied with an
answer fortifying the plea and denying the fraud and combination
alleged, as also the facts on which the charge was founded, such an-
swer was made a part of the pleading. This we think was proper,
and to hold otherwise would be to deny to defendants the right to
file a plea in a case in which fraud was charged, unless the plea ap-
plied to a part only of the bill. Such construction of the rule men-
tioned is not, in our opinion, justified by the language of the same,
nor warranted by the practice under it. But it must be understood
that the answer so accompanying the plea will be restricted to the
purpose of denying the fraud and combination charged, and that it
cannot in the further proceedings in this cause be put to any other
use. Rule 37, equity practice, referred to by counsel in argument,
does not apply to this case, as the plea here extends to the whole bill.
If the plea had applied to a part only, and an answer had been filed
to the residue, which also extended in part to some matter covered
by the plea, then that rule would have saved the plea, in the ab-
sence of other objections that the answer had reference to some part
of the same matter as was covered by the plea. In other words, that
rule only applies in cases where the demurrer or plea extends to only
a part of the bill, and the answer is intended to cover the. residue.
Under the practice as it existed previous to the adoption of this rule,
if the plea was to a part only, and the answer to the remainder, and
such answer, by inadvertence or otherwise, referred to the matters
covered by the plea, the effect was to overrule the latter. The thirty-
seventh rule was evidently intended to change that practice, as a
careful examination of its provisions will show. It reads as fol-
lows:
"No demurrer or plea shall be held bad and overruled upon argument, only

because the answer of the defendant may extend to some part ()f the same
matter as may be covered by such demurrer or plea."
The motion to strike out the plea and answer must be overruled.

The effect they are to have, or the disposition that may be made of
them, treating them as a part of the record of thiiil cause, is yet to be
determined.
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GOLDEN REWARD MIN. CO. v. BUXTON MIN. 00.

(Circuit Court, D. South Dakota, W. D. March 13, 1897.)

1. PATENT FOR MINING CLAIM-FAILURE OF ADVERSE: CLAIMANT TO CONTEST.
Under Rev. St. §§ 2325, 2326, a decision of the land office awardinl!; a pat·

ent for a mining claim after due publication of notice is conclusive upon
an adverse claimant who has failed to file his claim, except for reasons
which a court of equity might allow to be urged against a jUdgment at law.

2. SAME.
The question as to the true boundary of a mining claim for which a pat-

ent is asked is a question of fact, =ing propedr within the jurisdiction
of the land department; and its action therein is conclusive, in the absence
of fraud.

8. SAME-PRINCIPAL CHARGED WITH KNOWLEDGE OF AGENT.
Where there was a conflict in the boundaries of the patents for two

mining claims issued to separate corporations, the corporation to which the
later IJIl;tent was issued, having faiked to adverse the claim of the other
company, cannot claim relief in equity, upon the ground of mistake in the
boundary, although the person whom it emplored to take all necessary pro-
ceedings to obtain its patent was also the agent of the other company, it
being chll.I'ged with the knowledge of its agent as to the colliflict.

4. SAME.
'Vhere a corporation, in applying for a patent for a mining claim, made

a distinct disclaimer of a specific quantity of land, as being in conflict with
a prior patent, it cannot claim relief in equity as to the conflict.

5. COHPORATIONS-NEGI,IGENCE OF AGENTS.
As a corporation acts only through its officers and agents, it may be de-

vested of its property by the negligence of its agents in failing to adverse
an application for a patent for a mining claim.

G. C. Moody, Wm. R. Steele, and W. L. McLaughlin, for com-
plainant.
Martin & Mason and Granville G. Bennett, for defendant.

CARLAND, District Judge. The complainant, a citizen of the
state of South Dakota, filed its bill against the defendant, a citi-
zen of the state of Iowa, for the purpose of having the title to a
portion of the Bonanza mining claim, situated in the Whitewood
mining district, Lawrence county, S. D., declared and decreed to
be held in trust by said defendant for the use and benefit of the
complainant. The bill also prayed for an injunction against the
prosecution of an action at law now pending in this court, brought
by the defendant against the complainant, to recover the sum of
$220,000, alleged to be the value of certain ore taken by complain.
ant from that portion of the Bonanza mining claim in dispute in
the present action. The amount of mineral land in dispute, as
shown by the testimony, is 1.34 acres. A demurrer to the bill
was interposed, and, after argument, was overruled. The ruling,
however, on the demurrer,. is immaterial, as the case made by the
bill is not the case made by the evidence. The cause has been sub-
mitted on pleadings and proofs, and, after a careful examination
of a voluminous record, I have arrived at certain conclusions, here-
inafter stated. If the disposition of this cause depended upon a
finding that the original southeast corner of the Bonanza mining
claim was, at the time said claim was surveyed for patent, swung


