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"It it be true, In a gIven case, that the entry of the land was not made In
good faith, but In fraud of the law, certaInly it cannot be said that the claim-
ant has become the equitable owner of the land, and that the United States
is merely a trustee holding the legal title for his benefit. Fraud vitiates any
transaction based thereon, and will destroy any llsserted title to property, no
matter in what form the evidence of such title may exist,"-eiting The Amisted,
15 Pet. 518; League v. De Young, 11 How. 185.
It is therefore difficult to understand upon what theory the mere

failure of the officials referred to to approve the ruling of the com-
missioner can be deemed to bestow upon the complainant greater
rights than the entryman possessed, nor how such failure can operate
to invalidate the patent issued to the respondent. Counsel for
complainant have referred to two cases, both decided by Judge Han-
ford, of the district of Washington, in which that learned judge holds
that unless the ruling of the commissioner canceling an entry be ap·
proved by the secretary of the interior and the attorney general, as
provided by section 24'51, Rev. St., the cancellation will be inoperative.
The cases are Land Co. v. Hollister, 75 Fed. 941, and Hawley v.
Diller, 75 Fed. 946. It is to be observed, however, that the facts of
the two cases cited and those of the case at bar, as well as the con-
clusion at which the court arrived upon the facts, are different. The
court did not find, as here, that the entry through which the com-
plainant claims was fraudulent. In the case of Land Co. v. Hollister,
supra, the court found affirmatively that no fraud had been commit-
ted in connection with the original entry. So far as the facts of the
present case are concerned, I do not regard the mere failure of the
secretary of the interior and of the attorney general to approve the
ruling which the commissioner undoubtedly possessed the power to
make as material, so far as the rights of the complainant and the
respondent are affected by this proceeding. The bill will therefore
be dismissed, with costs.

UNITED STATES v. BOYD et at (EWART, Intervener).
(CIrcuIt Oourt, W. D. North Oarolina. April 5, 1896.)

ATTORNEYS-LIEN FOR FEES.
The United States courts protect attorneys In their fees, and therefore.

In a suit by the United States to enjoIn a sale of timber effected by an at-
torney for a band of Indians, the tImber having been sold, and the sale
approved by the C01lrt, it was proper to p€TIllIt the attorney to intervene for
the allowance of his claim for services in effecting tne sale, to be paid out
of the proceeds.

This was an intervening petition, filed by H. G. Ewart in a suit in
equity brought by the United States against D. L. Boyd and others
to enjoin the sale of timber.
R. B. Glenn and D. A. Covington, for the United States.
L. M. Bourne, G. H. Smathers, and W. T. Crawford, for defendant.
Before SIMONTON, Circuit Judge, and DICK, District Judge.

SIMONTON, Circuit Judge. There is one question remaining open
in this case. That arises upon the claim of H. G. Ewart, Esq., for
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compensation for his services to the Eastern Band of Cherokee In-
dians. This matter was referred to the standing master, and he re-
ports the testimony. It appears that Mr. Ewart was under contract
in writing with the proper authorities of the Eastern Band of Cher-
okee Indians to effect a sale of timber for them. The timber has been
sold. The sale has been approved in this court in proceedings to
which the United States and the Eastern Band of Cherokee Indians
were parties. In sustaining his claim, the petitioner introduces evi-
dence as to the value of his services, and substantiates this with a
verdict obtained in the superior court of Henderson county, N. C.
There does not appear to be any question that the services were ren-
dered. The objections go-First, to the extravagance of the charge;
second, to the want of capacity in the Indians to make the contract;
and, third, the failure on the part of the petitioner to get the ap-
proval of the secretary of the interior to the execution of the con-
tract. The contract, however, has been made, and has been ratified
by this court in these proceedings, after examination into it. This
disposes of the second objection. It also disposes of the third, be·
cause the only reason for getting the assent of the secretary of the
interior was to secure the execution of the contract. This end has
been accomplished. The charge made by the petitioner is a large one,
so much so as to justify the district attorney in resisting it. But to
sustain it he has the verdict, taken after investigation, as the master
reports, in the state court, and also evidence outside of it. To repel
this there is no evidence. Under these circumstances the court would
assume an unusual responsibility in differing from these witnesses,
there being an entire absence of evidence showing fraud and imposi-
tion. It has been suggested that this intervention has no place in
the present proceedings, which were filed to enjoin the sale of this
timber. But it is germane to this subject. The validity of this sale
was at issue,-a sale effected by the petitioner, and ineidentally the
distribution of the proceeds of sale if it be sustained. Before this can
take place, the petitioner wishes his claim investigated. Strictly
speaking, he cannot be said to have a lien on these funds, as the
money is not in his hands. In re Paschal, 10 Wall. 483; McPherson
v. Cox, 96 U. S. 404. But an attorney always has the protection of
the couct in securing his fee, and he can ask for it. For want of a
better word. it can be called an "equity." In Massachusetts & South-
ern Const. Co. v. Township of Gill's Creek, 48 Fed. 147, the matter
is stated thus:
"There can be no doubt that from an early period courts have always in-

terfered in securing to attorneys the fruit of their labors, even as against
their own clients. Ex parte Bush, 7 Vin. Abr. 74. This is an equitable inter-
ference on the part of the court (Barker v. St. Quintin, 12 Mees. & W. 441),-
the enforcement of a claim or right on the part of the attorney to ask the
Intervention of the court for his own protection, when he finds that there is
a probablllty that his client may deprive him of his costs (Mercer v. Graves,
L. R. 7 Q. B. 499). See, in fUll, In re Knapp, 85 N. Y. 285. lfor the want of
a better word, it Is called a 'lien'; but this so-called 'lien' is limited to the
funds collected in the particular case in which the services were rendered.
In re Wilson, 12 Fed. 235. This is the rule followed by ail courts, without
requiring the sanction of a statute. In England, until the statute of 18 Viet.,
the lien of an attorney was confined to the taxed costs and his disbursements.
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The courts of the United States seem to protect attorneys In their fees as
well as In their taxed costs. In Wylie v. Ooxe, 15 How. 415, the courts pro-
tected an attorney by securing him the percentage contracted to be paid him
on recovery. In Cowdrey v. Railroad 00., 93 U. S. 354, an attorney was
secured the fee he had expressly contracted for."
In Frink v. McComb, 60 Fed. 486, it was called a lien, and was en·

forced against a fund in court, not affected by an assignment on the
part of the client. And in Mahone v. Telegraph Co., 33 Fed. 702, it
followed the dividends on bonds, although the bondholders who had
made the contract with the attorney had parted with them long before
the dividend was declared. It is clear that the intervention is propel'.
Let proper provision be made for the petitioner when the funds are
all realized.

DOOLEY v. PEASE.
(Circuit Court, N. D. Illinois, N. D. March 1, 1897.)

CORPORATIONS-AU'1"HORITY OF PRESIDENT AND GENERAL lIANAGER-CllEATION
OF PREFEHENCES.
The president and general manager of a business corporation, which is

In a failing condition, has no power, without special authorization, to give
preferences to certain creditors.

Duncan & Gilbert, for plaintiff.
Green, Robbins & Honore, for defendant.

GROSSOUP, District Judge (orally). I have prepared a long
finding of facts, which I will not attempt to recapitulate. My con-
clusion in this case is due to my holding a simple proposition of
law, and I can probably state it by a very short resume of the facts.
The complainant is the receiver of a national bank that had a large
claim of over $2()0,000 against a silk company in Connecticut.
The silk company itself was in financial difficulties, and was about
to fail. The president of the company, who was also its acting
general manager, having been elected to that place some two or
three years before and not having been re-elected, but continuing
to act, came to Baltimore, Chicago, and New York, and executed a
bill of sale of their stock of goods in these cities, respectively, to
the receiver of the bank. He knew at the time that his silk com-
pany was on the point of failing, that an application would soon
be made for the appointment of a receiver, and that it would go into
the hands of a receiver. The circumstances are such that this
discloses a clear case of an attempt upon the part of the president
and acting general manager of a company that is no longer to be
a going concern, but is already.an insolvent concern, and is to become
a defunct concern, to execute a preference in favor of one of its cred-
itors. I hold that, in the absence of special authority conferred upon
the president or general manager for that purpose, by the directOI's,
he has no power to make any such preference. The president and
general manager has power to conduct the affairs of the company as
a going concern, and do everything consistent with its affairs as a
going concern; but, when it comes to preferring creditors of a concern


