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glonte Mining & Milling Co. v. New York & L. C. Min. Co., 66 Fed.
12, 215,

In reply to the criticism of counsel! with reference to the right
to draw the intermediate end line at the point where the lode crosses
the southerly side line of the Tyler, we quote the language of Judge
Hallett in Del Monte Mining & Milling Co. v. New York & L. C.
Min. Co., supra, as follows:

“It is sald that we cannot make a new end line at the point of divergence
or elsewhere, because the court cannot make a new location, or in any way
change that made by the parties. Iron Silver Min. Co. v. Elgin Min. &
Smelting Co., 118 U, 8. 196, 6 Sup. Ct. 1177. This, however, is not necessary.
We can keep within the end lines fixed by the locator in respect to any extra-
lateral right that may be recognized without drawing any line; and, if there
be magic in the word ‘line,” it will be better not to use it.”

In Last Chance Min. Co. v. Tyler Min. Co., 157 U. 8. 683, 696, 15
Sup. Ct. 733, the court declined to consider this question, because,
under the views expressed by the court upon another branch of the
case, it was deemed unnecessary so to do.

There is no decided case to which our attention has been called
in opposition to the views heretofore expressed by this court upon
the questions involved in this case. The judgment of the circuit
court is affirmed, with costs. ’

HENDERSON v. WANAMAKER,
(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.)

1 VIE!NDOR AND PURCHASER — BoNA FipE PURCHASER — P0SSESSION BY THIRD

ARTY.

Possession of lands by a third party at the time of sale is notice to the
purchaser of every defect in and defense to the vendor’s title which said
third party could make, including a prior unrecorded deed by the vendor
to ‘another.

2. SAME—L1s PENDENSs.

A purchaser of lands from a plaintiff in ejectment, pending the suit, is
chargeable with notice of an outstanding unrecorded deed from the vendor
to another, which the defendant would be entitled to introduce as a defense
under the pleadings.

8. EJECTMENT—PLEADING—GENERAL DENTAL.

The defendant in ejectment is never required to plead specific defenses
to a title which the plaintiff does not disclose in his complaint, and of
which defendant may be ignorant, but may introduce under his general
denial any evidence that will defeat it.

4, SAME—ADMISSIONS.

The admissions of a grantor against his interest, made while he held
all the title that his grantee has acquired or relied upon, are always admis-
sible against the latter, unless he is protected as an innocent bona fide
purchaser.

8. SamE.

A defendant in possession may defeat a recovery by a plaintiff in eject-
ment who relies upon his title, by proof of an outstanding title in a third
person, and such outstanding title, while it must be subsisting and valid
as against plaintiff at the time of the trial, need not.be so as against the
defendant, :
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In Error to the Circuit Court of the United States for the District
of Colorado.

A. 8, Blake, for plaintiff in error.
M. F. Taylor (E. T. Wells and John G. Taylor with him on the
brief), for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and LOCHREN,
District Judge.

SANBORN, Circuit Judge. This writ of error was sued out to re-
verse a judgment in favor of a defendant in possession in an action
at law to recover specific real property. On February 11, 1890, John
Baker brought this action against Jonas E. Wanamaker, the defend-
ant in error. In his complaint he alleged that he was the owner and
in possession of the land in dispute, on December 18, 1888; that about
December 21, 1888, the defendant wrongfully ousted him from the
possession, and thereafter withheld it from him. The defendant an-
swered. In his answer he denied that Baker was ever the owner or
in possession of the property, denied that he was ever entitled to the
possession, denied the ouster, and averred that he, the defendant, and
his grantors, had for more than five years preceding the commence-
ment of the action held the peaceable possession of the property, un-
der color of title, in good faith, and had paid all the taxes against the
property during that time. In November, 1890, Baker sold and con-
veyed the land to the plaintiff in error, J. A. Henderson, and he was
substituted for Baker as plaintiff in the action on November 5, 1890,
The statutes of Colorado provide that the adverse possession of real
estate under color of title in good faith, and the payment of taxes for
five consecutive years, shall constitute an unassailable title to land.
2 Mills’ Ann, 8t, § 2923. On November 3, 1894, the defendant, by
leave of the court, filed a further answer to the effect that, before the
commencement of the action, Baker had conveyed to and vested in
Michael D.Clifford all the title and interest he ever had in the property.
Replications were filed to both of these answers, and upon the trial
there was evidence of these facts: The title, according to the records,
in 1890, was in the name of Baker. He had, however, conveyed the
- land to Clifford in 1873 by a deed that had never been recorded, and
from that time until 1837 it was vacant and unoccupied, and neither
Baker nor Clifford paid any taxes upon it or exercised any acts of
ownership over it. In 1887 the grantor of the defendant, who claimed
the land under a void tax deed, entered upon and fenced it, and from
that time he and the defendant had possession of it and paid the
taxes upon it. 'When this action was commenced the title of the de-
fendant by five years’ continuous possession had not matured, so that
the action of Baker was not barred by the statute. When, however,
in 1894, the defendant first specifically pleaded the defense that Baker
had conveyed to Clifford, he and his grantor had been in possession
and paid taxes for more than five years, so that any claim of Clifford
to the land was then barred by the statute as against the defendant
in possession.

1. Tt is assigned as error that the court charged the jury that the
present plaintiff stood in the shoes of the original plaintiff, Baker,
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and could not successfully claim the rights of a bona fide purchaser
without notice of the unrecorded deed to Clifford. The court below
was right, (1) because the defendant was in possession of the land
when the plaintiff bought of Baker, and that possession was in itself
notice of every defect in and defense against Baker’s title which the
defendant could make (Leighton v. Young, 10 U. 8. App. 298, 314,
3 C. C. A. 176, 197, 52 Fed. 439, 445); and (2) because the plaintitf
bought the title of Baker pendente lite. The answer in the case
which was on file when he bought denied that Baker had any title
to the property. As Baker contented himself with a general allega-
tion of title, and did not attempt to deraign it, the general denial of
that title in the answer was a sufficient pleading to entitle the de-
fendant to prove a conveyance by Baker, or any other fact which
would show that he had no title when the action was commenced.
The defendant in ejectment is never required to plead specific de-
fenses to a title which the plaintiff does not disclose in his complaint,
and of which the defendant may be ignorant, but, when that title is
presented by the proof, he may introduce under his general denial
any evidence that will defeat it. XKipp v. Bullard, 30 Minn. 84, 14
N. W, 364; Lain v. Shepardson, 23 Wis. 224; Mather v. Hutchinson,
25 Wis. 27; Marshall v. Shafter, 32 Cal. 177. The action and the
original answer of the defendant were therefore notice to the pur-
chaser, Henderson, of every act and conveyance of the original plain-
tiff, Baker, by which the defendant might show that Baker had no
title at the date of the alleged ouster and at the date of the com-
mencement of the action. When he bought the title openly chal-
lenged by the possession and answer of the defendant, he bought with
it his grantor’s lawsuit and notice of every defense which Wanamaker
might lawfully make to it. He could not purchase in the face of this
action, answer, and possession, and then interpose against defeat the
shield of a bona fide purchaser without notice. Xinney v. Mining
Co., 4 Sawy. 382, 451, Fed. Cas. No. 7,827; Skews v. Dunn, 3 Utah,
186, 191, 2 Pac. 64.

2. Complaint is made that the court below admitted evidence of
declarations made by Baker before he conveyed to the plaintiff to the
effect that he had previously conveyed his title to Clifford, and had no
interest in the property in dispute. But the admissions of a grantor
against his interest, made while he held all the title that his grantee
has acquired or relies upon, are always admissible against the latter,
unless he is protected by his character of an innocent bona fide pur-
chaser, as the plaintiff here is not. Baker v. Humphrey, 101 U, 8.
494, 499,

3. The assignment of error upon which counsel for plaintiff seems
to rely most confidently is, however, that the court below refused to
instruet the jury that Baker’s conveyance to Clifford constituted no
defense to this action, if Clifford’s claim to the land was barred in
1894, when the defendant first specifically pleaded it, by virtue of
the statute of limitations and the defendants five years’ possession
thereunder, and did charge them that if Baker had conveyed all his
title to Clifford before he commenced the action, and before he con-
veyed to the plaintiff, that fact constituted a perfect defense to the
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action. He bases this assignment upon the rule frequently an-
nounced in the books that an outstanding title is not available as a de-
fense in ejectment, unless it is valid, subsisting, and paramount at
the time of the trial. The purpose of the adoption of this rule, how-
ever, was to prevent the manifest injustice of permitting the defendant
to defeat a recovery by a plaintiff who in fact had the title and right
of possession by proof of an outstanding title which had been pur-
chased by the plaintiff after the commencement of the action, or had
otherwise become void as against him before the trial. This seems
to have been the only reason for the rule, and where the reason
ceases the rule ought to cease. There never was any reason for hold-
ing that an outstanding title, valid and subsisting as against the
plaintiff, but barred by the statute of limitations or otherwise invalid
as against the defendant, constituted no defense to the action in eject-
ment. The limitation of the rule, which is no less binding than the
rule itself, is that an outstanding title, to be available as a defense to
an action in ejectment, must be subsisting and valid as against the
plaintiff at the time of the trial, but need not be so as against the
defendant. It is true, as counsel for the plaintiff in error has shown,
that in some of the cases the rule is stated without this limitation.
Reusens v. Lawson (Va.) 21 S. E. 347, 352; Robinson v. Thorn-
ton (Cal) 31 Pac. 936, 937; Jackson v. Harder, 4 Johns, 202, 211,
But the fact must be borne in mind that courts frequently state the
general rules of law applicable to the facts of particular cases be-
fore them without attempting to set forth all the limitations and ex-
ceptions to the rules, which do not affect the cases in hand. For ex-
ample, cases may be found in which the statement is broadly made
that the defendant in ejectment cannot avail himself of an outstand-
ing title in a stranger; and he may not, in a case where neither party
has any title to the premises, and the plaintiff relies solely upon his
prior possession and his wrongful ouster by the defendant, because
a mere trespasser or intruder cannot forcibly turn out the party in
possession. Newell, Ej., p. 654, § 16; Jackson v. Harder, 4 Johns.
202. Bat this rule is inapplicable to a case in which the plaintiff re-
lies solely upon his title and never was in possession. So, when the
facts of the cases, in which the rule upon which the plaintiff relies
is stated without its restrictions, are carefully considered, with due
reference to the reason of the rule, we think that few, if any, of them
will be found inconsistent with its limitation. It is correctly stated
in Humble v. Spears, 8 Baxt. 156, 158. It is properly applied in How-
ard v. Massengale, 13 Lea, 577; Peck v. Carmichael, 9 Yerg. 325;
Foust v. Ross, 1 Watts & 8. 501; Bennett v. Horr, 47 Mich. 221, 224,
10 N. W. 347; McDonald v. Schneider, 27 Mo. 405, 410; Greenleaf’s
Lessee v. Birth, 6 Pet. 302, 312, 313.

After a careful consideration of the reason of the rule, and an at-
tentive reading of the authorities, we are convinced that this is a cor-
rect statement of it: A defendant in possession may defeat a recov-
ery by a plaintiff in ejectment who relies upon his title, by proof of an
outstanding title in a third person, and such outstanding title must be
subsisting and valid as against the plaintiff at the time of the trial,
but need not be so as agaiust the defendant. Thus stated, it is a
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just, sound, and salutary principle, but without this limitation it
would be vicious and absurd.

The attempt of counsel for the plaintiff to apply the rule without
the limitation to the case at bar compels him to maintain the conten-
tion that a grantor who has never had possession of the real estate,
and has conveyed away his title to it, so that he has neither title nor
right of possession at the time of the commencement of his action of
ejectment, may nevertheless maintain that action against a defendant
in possession by the simple proof that his grantee cannot maintain
such an action. The proposition is that one who has no title to, or
right to the possession of, real estate may maintain ejectment for it on
the sole ground that his grantee cannot. The statement of the propo-
sition is its best refutation. The universal rule is that a plaintiff
in ejectment must recover on the strength of his own title, and not
on the weakness of his adversary’s. Much less can he recover on the
weakness of a stranger’s title. It is always a good defense to an ac-
tion of ejectment, in which the plaintiff relies solely upon his title,
that he had conveyed the property to a third party before he brought
the action, so that he had neither title nor right of possession at or
after its commencement. Mallett v. Mining Co., 1 Nev. 188, 196, 200;
Moss v. Bank, 7 Baxt. 216, 219, 220; Eaton v. Smith, 19 Wis. 537;
Salcido v. Genung (Ariz) 43 Pac. 527; Woods v. Bonner (Tenn.
Sup.) 18 8. W. 67; Hobby v. Bunch (Ga.) 10 8. E. 113; Cobb v. La-
valle, 89 Ill. 331. Baker conveyed this land to Clifford in 1873.
‘When he commenced this action, in 1890, he had neither title to nor
right to the possession of the property. Since he had no title or in-
terest in it when he subsequently made his deed to the plaintiff, in
1890, the latter took nothing by that deed, and the rulings of the
court and the judgment below were right. Let the judgment be af-
firmed, with costs.

RHODES v. UNITED STATES.
(Circult Court of Appeals, Eighth Circuit. March 1, 1897.)
No. 833.

1. PeEnstoNs—PAYMERT ProcurED BY FrAUD—ACTION TO RECOVER Back.

The statement by an applicant for a pension that he contracted a cer-
tain disease in the line of his duty as a soldier was not false if, although
he had the disease before he enlisted, he was then cured of it, and con-
tracted it again while in the service; and the United States cannot re-
cover back the money on the ground it was obtained by fraud.

2. Samm.

Under Rev. St. §§ 4693, 4694, providing that a soldier who was “disabled
by reason of any wound or injury received, or disease contracted, while
in the service of the United States and in the line of duty” shall be
entitled to a pension, a disease cannot be regarded as having been con-
tracted “in the line of duty” unless the service was tha cause of the dis-
ease,

8. WEIGHING OF TESTIMONY—INSTRUCTIONS TO JURY.

It is not error to charge the jury that it is for them to consider how
much certain testimony of a negative character is worth as against posi-
tive testimony, and that ordinarily the evidence of a witness who swears



