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sustain the contention of the appellants. A large number of other cases to the
same effect might be cited."

The decision in McEwan v. City of Spokane seems to be as con-
clusive upon this question as the one just disposed of. The averments
in the answer in that case were substantially the same as the agreed
facts in this case as to the indebtedness of the city. The court said:
"There is an attempt to plead an indebtedness by the city beyond its charter

limit, but we think that no such indebtedness was pleaded under the rule an-
nounced in Baker v. City of Seattle, 2 Wash. St. 576, 27 Pac. 462, and Winston
v. City of Spokane, 12 Wash. 524, 41 Pac. 888."
Under the decisions of the supreme court of Washington constru-

ing the statutes of that state applicable to this case, it follows that
the circuit court erred in instructing the jury to find a verdict for
defendant It is proper to add that the opinion in McEwan v. City
of Spokane was rendered after the decision of the circuit court in this
case. The judgment of the circuit court is reversed, and cause re-
manded for a new trial in accordance with the views expressed in
this opinion.

BUNKER HILL & SULLIVAN MINING & CONCENTRATING CO. v.
OBERDER,

(Circuit Court of Appeals, Ninth Circuit. February 23, 1897.)
No. 305.

1. BILL OF EXCEPTIONS.
Where a judge, In certifying a blll, provides that, if exceptions to certain

testimony are relied upon in any appellate proceedings, "at least tile direct
examination of such witnesses must be produced before the appellate court.
and in such appellate court the full charge, as given the jury, must be also
produced," such a certificate does not amount to any settlement of the bill
at all, and it cannot be considered.

2. SAME.
A bill of exceptions which the record says is a "substitute for first part

of No.9" cannot be considered, there being nothing to inform tlle court
what No.9 Is. •

B. SAME.
A blll of exceptions entitled "To be Substituted for Instruction No.8"

cannot be considered, it not being the offlce of a bill of exceptions to serve
as an instruction.

•• MASTER AND SERVANT-CONTRIBUTORY NEGJ.IGENCE.
'Where the servant seeks to charge the master for personal Injuries re-

sulting from a defect in the roof of a mine in which the servant was em-
ployed, the master cannot complain of an instruction that, in order to
charge the servant with contributory negligence, the dangers and defects
must have been so obvious and threatening that a reasonably prudent man
would have avoided them.

5. SEALED VERDICT.
It was not error to authorize the jury, against the objections of defend-

ant, to return a sealed verdict.

In Error to the Circuit Court of the United States for the Dis-
trict of Idaho.
W. B. Heyburn and John Garber, for plaintiff in error.
Albert Allen, for defendant in error.
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis·
trict Judge.

ROSS, Circuit Judge. The record in this case contains five pur·
ported bills of exceptions. One, commencing on page 59, and end-
ing on page 65, of the transcript, and purporting to give certain
proceedings in the court below in respect to the deposition of Wil-
liam Williams and certain proceedings in respect to the testimony
of William Powers, James Dougherty, and Joseph McDonald, is not
signed by the judge, or otherwise certified. Another, commencing
on page 65, and ending on page 82, of the transcript, concludes as
follows:
"And the defendant hereby presenting the above and foregoing blll of ex-

ceptions and the points therein mentioned for the allowance, settlement, and
signature of the court, and the said bill of exceptions having been examined,
is amended as above noted and marked; also It Is provided that, If exception
No.1, concerning deposition of 'VilUams, and the exceptions Nos. 3 and 4,
concerning the testimony of Powers, are relied upon in any appellate pro-
ceedings, at least the direct examination of such witnesses must be produced
before the appellate court, and In such appellate court the full charge as given
to the jury must be also produced. And said bill of exceptiOlls, as thus amend-
ed, is now allowed, settled, and signed this 13th day of Deeember, 1895.

"Jas. H. Beatty, Judge."
There is nothing in the last·mentioned bill of exceptions to indi-

cate that it contains the amendments spoken of in the certificate
of the judge, and, even if a bill of exceptions improperly and in-
sufficiently settled and certified can be made sufficient by produ-
cing before the appellate court the examination of witnesses that
occurred in the trial court, no such testimony has been brought
here. Such a certificate as that above quoted does not amount to
any settlement of the bill of exceptions at all, and we are clearly
of the opinion that it cannot be regarded.
Another bill of exceptions, signed by the judge, and found on

page 48 of the transcript, is entitled: "Defendant's Bill of Excep-
tions. (To be Substituted for Instruction No.8);" and this is fol-
lowed immediately by another bill of exceptions, signed by the
judge, which the record says is a "substitute for first part of No.
9." What No.9 is, the record does not inform us. It mayor may
not qualify what is stated in this bill; for which reason, if for no
other, the latter cannot be considered. Nor can the bill of excep-
tions, "To be Substituted for Instruction No.8," be considered. To
serve as an instruction is not the office of a bill of exceptions.
The one remaining bill of exceptions in the record is that found

on pages 46 and 47 of the transcript, which contains an exception
to the refusal of the court below to give the 1st, 6th, 9th, 10th,
13th, 15th, 16th, 17th, 18th, 19th, 20th, 22d, 23d, 24th, 25th, 26th,
27th, 28th, 29th, 30th, and 31st instructions requested by the de-
fendant, and also an exception "to the instruction of the court given
to the jury that the master was bound to furnish a safe place in
which servant should work, without sufficiently instructing the
jury as to what constituted a safe place"; and also an exception
"to the first instruction given at the request of the plaintiff, as
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to the requirement that there was a difference in amount of care,
whereby the master is required to exercise a greater care than the
servant"; and an exception "to the giving instructions No.2 and
No.5 requested by plaintiff." None of the evidence given in the
case is properly before us; but a careful examination and consid-
eration of the charge of the court satisfies us that the law properly
applicable to the issues presented by the pleadings was given to
the jury by the court, and that, so far as the court can see from
the issues in the case, such instructions requested by the plaintiff
as were applicable and proper were, in substance, embodied in the
charge of the court. That being so, the plaintiff has no just ground
of complaint because of the failure of the court to give the instruc-
tions in the language requested. Instructions 2 and 5 requested
by the plaintiff in the court below, and as given by the court, are
as follows:
"No.2. I further Instruct you that the degree of care required of the master

and servant also differ, because defects In the roof of a mine, that to the mind
of a competent Inspector, such as the master employs, portend unnecessary and
unreasonable risks and great danger, may have no such significance to a la-
borer or miner who has had no experience In watching or caring for the roof
or slopes or timbers in a mine, and the servant Is not chargeable with con-
tributory negligence unless he sees or knows the defects, or unless a reasonably
Intelligent and prudent man would, under like Circumstances, have known and
apprehended the risks which those defects Indicate. To the servant the dan-
gers and defects must have been 80 obvious and threatening that a reasonably
prudent man would have avoided them, in order to charge the servant with
contributory negligence."
"No.5. By 'ordinary care and dIligence' Is meant such as men of ordinary

sense, prudence, and capacity under like circumstances take In the conducting
and managing of their own affairs. This varies according to the Circumstances,
as the risk is greater or less, and must be measured by the character and risks
and exposure of the business."
In these instructions we see no error of which the plaintiff in

error can properly complain. ,
That the court did not err in authorizing the jury, against the

objections of the defendant, to return a sealed verdict, is held in
the case of Concentrating Co. v. Schmelling, 79 Fed. 263. Judgment
affirmed.

VALLEY COUNTY v. McLEAN.
(Olrcult Court of Appeals, Eighth Circuit. March 1, 1897.)

No. 835.
1. COUNTIES-VALIDIT1: OF BONDS.

Under the Nebl'aska Laws o'f 1877 and 1879, authorizing county com-
missioners to issue coupon bonds sufliclent to pay the outstanding war-
rants and indebtedness, with the proviso "that in no event shall bonds
be Issued to a greater amount than ten per cent. of the assessed valua-
tion of such county," t'hIe ten per cent. limitation is confined to tile bonds
to be issued under the provisions of these acts, without regard to bonds
previously Issued. 74 Fed. 389, aflirmed.

SAME.
Where a statute authorized a county to Issue bonds to an amount not

exceeding a certain per cent. of the assessed valuatiO'n of the county, a


