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UNION STOCK YARDS NAT. BANK v. MOORE et al,
(Circuit Court of Appeals, Eighth Circuit. March 1, 1897))

1. PARTIES.

To a suit brought against a bank to recover money deposited with it
by a corporation, which plaintiffs claimed acted as thelr agent in making
the deposit, and which deposit the bank had applied to the payment of
a debt to it from the depositor, the corporation making the deposit was a
proper, and even necessary, party; but as, on the rendition of the decree
in favor of complainants, that company appeared entitfled to no right or
relief, and was not subjected to any liability, a dismissal as to it was
proper.

2. BAXK8—DEPOSIT BY AGENT.

Where the officers of & bank, when they received a deposit which they
applied to the payment of a debt due from the depositor to the bank, knew
or had reason to believe that the deposit contained moneys belonging to
others, for whom the depositor was but the agent or factor, the persons
who were in equity the owners of the money were entitled to recover it
from the bank. ,

‘Appeal from the Circuit Court of the United States for the District
of Nebraska.

The appellant is a national bank doing business at the Union Stock Yards
at South Omaha, Neb.; and in the year 1895, and prior thereto, the Waggoner-
Birney Company was a corporation of the same place, engaged in business as a
live-stock commission agent and factor, doing all of its banking business with
the appeliant, and at the close of business on the 1st day of August, 1895, was
indebted to the appellant, upon overdrafts and its checks paid by the appellant,
in the sum of $8,918.10, and upon its two promissory notes, having then con-
siderable time to run before maturity, in the further sum of $8,774.39. On
said 1st day of August, 1895, the appellees brought by railroad to South Omaha
a large shipment of cattle, and gave them, for sale upon commission, to the
‘Waggoner-Birney Company aforesaid, who made sale of the cattle on the same
day, and, near the close of business of that day, deposited the proceeds of such
sale, with some other moneys, in the appellant bank; the entire amount of the
deposit being the sum of $17,666.30. On the receipt of such deposit by the ap-
pellant, it assumed to apply the same, as moneys of said Waggoner-Birney
Company, in payment and satisfaction of all said indebtedness of said company
to said bank, including the said two notes of said company not matured; and
on the morning of August 2, 1895, upon the presentation of the check of said
company upon said bank for the sum of $11,773.03, to be paid to the appellees
as the net amount belonging to them from the proceeds of the sale of their cat-
tle, all of which proceeds had been included in said deposit of the preceding
day, said bank refused to pay the same or any part thereof, and claimed to hold
all of said money under said application by it of the same in satisfaction of said
indebtedness of the said company to said bank. Whereupon this suit was be-
gun by the appellees, and upon trial thereof the court made the decree in their
favor which is appealed from,

J. M. Woolworth (J. L. Kennedy and Myron L. Learned on the brief),
for appellant.
C. J. Smyth, for appellees.

Before SANBRORN and THAYER, Circuit Judges, and LOCHREN,
District Judge.

LOCHREN, District Judge, after stating the case as above, de-
livered the opinion of the court.
1. Although the Waggoner-Birney Company, from its connection
with, and possibility of interest in, the subject of the litigation, was a
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proper, and even necessary, party defendant, yet on the rendition of
the decree, as it appeared entitled to no rights or relief, and was not
subjected to any liability in the action, the dismissal, as to that com-
pany, was proper. If the appellant deemed that said company should
be retained longer as a party, it should have brought that party here
on this appeal, but its rights and interests in the subject-matter are
fully determined by the decree to which it was a party.

2. The right of the appellees to recover of the appellant the mon-
eys claimed by the appellees in this suit depended upon the litigated
questions of fact, whether the appellees were in equity the owners of
the money claimed by them at the time the same was deposited by
gaid company in said bank, and whether the officers of said bank,
when it received such deposit, knew, or had reason to believe, that
the deposit consisted of or contained moneys not belonging to said
company, but to the appellees, or to others for whom the company
was but the agent or factor. Clemmer v. Bank (Ill. Sup.) 41 N. E.
728; Bank v. Gillespie, 137 U. 8. 411, 11 Sup. Ct. 118. The court
found these facts in favor of the appellees, and, from a careful con-
sideration of the evidence, we are satisfied with the correctness of such
finding. The decree appealed from is affirmed, with costs.
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FIRST NAT. BANK OF HUMBOLDT, NEB., v. GLASS et al.
(Circuit Court of Appeals, Bighth Circuit. March 22, 1897.)
No. 840.

1. HoMESTEAD—FRAUDULENT CONVEYANCE.

The use of property that is not exempt from execution by a debtor to
procure the title to a homestead in his own name is not a fraud upon his
creditors. The use of unexempt property by a debtor to vest the title to
such a homestead in the name of his wife is held to be a fraud upon credit-
ors in the state of Minnesota, but, under the construction of the constitu-
tion of Kansas adopted by the supreme court of that state, it is immaterial
whether the debtor takes the title in his own name or in that of his wife.
A homestead In Kansas, therefore, purchased with unexempt property in
Nebraska, which belonged to a debtor who bad removed from the latter
state to Kansas, is exempt from execution, although the title to it is taken
in the name of hig wife,

2. BAME—FEDERAL COURTS—STATE DECISIONS.

Decisions of the highest court of a state as to the homestead exemption
under the constitution and statutes of that state establish a rule of property
there, binding on the federal courts, where no question under the consti-
tutionn and laws of the nation and no question of general or commercial
law is involved.

Appeal from the Circuit Court of the United States for the District
of Kansas.

This appeal challenges a decree which sustained a demurrer to a bill brought
by a judgment debtor to subject a homestead, which the debtor had bought
and caused to be conveyed to his wife, to the payment of the judgment. The
bill disclosed these facts: The statutes of Nebraska exempt from judicial sale
a homestead not exceeding in value $2,000, consisting of a dwelling house in
which the claimant resides and the land on which the house is situated, not
exceeding 160 acres in extent. Comnsol. St. Neb. 1891, c. 19, p. 430. The consfi-
tution of the state of Kansas exempts from forced sale under process of law



