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1. FEDERAL UOURTS-JURISDIOTIONAL AMOUNT.
In a suit brought by the receiver of a water company to establish his al-

leged right to fix the rates at which he should furnish to consumers water
for irrigation, it is the value of that right which constitutes the amount
in controversy, and not the mere difference between the annual rate con-
tended for by the defendants and that to which the complainant asserts a
right.

2. BY HECEIVEHS.
A suit by or against a receiver of a federal court in the course of the

winding up of a corporation is ancillary to the main suit, and is cognizable
in the same court, regardless of the amount in controversy.

8. SAME-STAY OF PROCEEDINGS IN DTATE COUH'l'.
The provision of Rev. St. § 720, that no writ of injunction shall be grant-

ed by any court of the United States to stay proceedings in any state court,
with a certain exception, relates only to the stay of proceedings begun in
a state court before any resort to the federal court, and does not apply to
proceedings begun in the state court after the jurisdiction of the federal
court has attached.

4. SAME.
Where a federal court has taken possession of the property of an in-

solvent water company by the appointment of a receiver, and the receiver
has brought suit in that court to test the alleged right of the company to
fix water rates, the jurisdiction thus acquired cannot be taken away by a
subsequent suit brought by a consumer of water in a state court to test
the same question; and such a suit, having been removed to the federal
court, will not be remanded.

Works & Works, for complainant Lanning.
Withington & Carter and C. H. Rippey, for complainant Rippey.
C. B. Rippey, Haines & Ward, and J. S. Chapman, for defendants

Osborne and others.
Works & Works and Works & Lee, for defendant San Diego Land

& Town Co. /

ROSS, Circuit Judge. The bill in this case, to which there are a
large number of defendants, was filed January 6, 1896. It alleges,
among other things: That on the 4th day of September, 1895, the
complainant was, by an order and decree of the circuit court of the
United States for the district of Massachusetts, duly made and en-
tered, appointed receiver of all of the property of the San Diego Land
& Town Company, with full power to take possession of and manage,
operate, and control the same, including the plant and water system
in the bill mentioned; and that by an order of this court, duly made
and entered September 30, 1895, the said first-mentioned order, was
duly confirmed as to all property of the said company situated within
the jurisdiction of this court, including the said water plant and
system, and that the complainant was by the said last-mentioned
order duly appointed receiver of the said mentioned property, with
full power and authority to manage and control the same,-by virtue
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of which orders and decrees the complainant took possession of
and entered upon and continued the management thereof as such re-
ceiver. That the San Diego Land & Town Company, of which the
complainant is thus the duly appointed and qualified receiver, is a
corporation duly organized and existing under and by virtue of the
laws of the state of Kansas, and at the times mentioned in the bill
was doing business in the state of 'California. That during all
the times mentioned the company was, and still is, the owner of
valuable water, water rights, reservoirs, and of a pipe system for fur-
nishing water to consumers for domestic, irrigation, and other pur·
poses, and of a franchise for the impounding, sale, distribution, and
disposition of such waters to the defendants and other consumers,
and to the city of National City, in this state, and its inhabitants.
'l'hat its main reservoir and supply of water is, and was at the times
mentioned, situated in a small stream called the "Sweetwater River,"
in San Diego county, distant about five miles from National City;
and that its system of reservoirs, mains, flumes, aqueducts, and pipes
covers and can supply a limited amount of territory, consisting of eel"
tain farming lands within and outside of National City, and in part
of the residence portion of that city. That the company, in pro-
curing the water and water rights, reservoirs, and distributing
system owned by it, and in preparing itself to supply consumers
with water, expended, up to January 1, 1896, $1,022,473.54, which
was reasonably necessary for those purposes. That by the expendi·
ture of that sum' of money the company procured and owns, subject
to public use, and the regulation thereof by law, the property men·
tioned. That the capacity of its reservoir is 6,000,000,000 gallons
of water. That the defendants are the owners, respectively, of
tracts of land under the company's water system, most of the defend·
ants owning and holding small tracts of only a few acres each. That
each of the defendants has, by purchase or otherwise, become the
owner of a right to a part of the water appropriated and stored by
the company necessary to irrigate his tract of land, and is liable to
pay for the use thereof such rental as the company is entitled to
charge and collect. That the annual expense of operating and keep-
ing in repair the reservoir and water system of the company, and of
furnishing the consumers with water, is, including interest on its
bonds, and excluding the natural and necessary depreciation of its
system, $33,034.99. That in order to pay the company the amount
of its annual expenses and an income of 6 per cent. on the amount
actually invested in its water, water rights, and water system up to
the 1st day of January, 1896, it is necessary that rates for the water
sold and consumed be so fixed as to realize to the company the sum of
$119,791.66. That the total amount that was realized by the com·
pany from sales of water and water rights and from all other sources
on of its business of supplying water to consumers outside
of the city of National City for the year ending January 1, 1896, was
about $13,000, and that no more than that sum can probably be real·
ized for the year ending January 1, 1897, at the rates now prevailing,
That all of the mains and pipes of the company and other parts of its
property used in furnishing water to consumers are perishable prop-
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('rty, and require to be replaced at least once in 16 years, and require
frequent repairs. That in order to acquire the water and water
rights and to construct its system of waterworks, the company was
compelled to and did borrow $300,000, and that it is compelled to pay,
as interest thereon, $21,000 annually, which sum must be realized
from the sale of its water, and is a part of its operating expenses.
That the proportionate share of the revenues of the company that
should be raised by water rates within the limits of National City,
as compared with the revenues that should be raised and paid as
rates by consumers outside of that city, is about one-third. That the
amount that can be realized from that city and its inhabitants per
annum from the rates now prevailing under the ordinance estab-
lished by that municipality is about $10,715, and no more. That the
value of the water, water rights, reservoirs, franchises, and prop€rty
necessary for the proper operation of the business of the company
and now held by it is $1,100,000, and that the same is necessary for
the use of the company in furnishing water to the defendants and
other consumers. That the city of National City is a municipal
corporation of the sixth class, organized under the general laws of
the state of California; and that the rates to be charged for water
within the city are fixed by its board of trustees, as provided by law.
That the company commenced to furnish water to consumers in the
year 1887. That it was then informed by its engineer that its system
and the supply of water that could be stored thereby would furnish
water to consumers sufficient to irrigate 20,000 acres of land, and
would supply such water, in addition thereto, as would be necessary
for domestic use inside and outside of the city oct' National City.
That the company was then unfamiliar with the operation of a plant
and system of the kind constructed by it, and did not know what the
cost of operating and maintaining the same would be. That, rely-
ing upon the report and estimate of its engineer, and believing that
by fixing and charging an annual rate of $3.50 per acre for irrigation
it could meet its operating expenses, and pay it some interest on its
investment, it fixed and established, and has since charged, the rate
of $3.50 per annum, and no more, until January 1, 1896. That, in-
stead of being able to supply from its system water sufficient to irri-
gate 20,000 acres, it has been demonstrated by actual experience
that the system will not supply water sufficient to irrigate to exceed
7,000 acres, together with the water demanded for domestic use, and
probably not to exceed 6,000 acres, although there are about 10,000
acres under the system susceptible of irrigation. That at the rate
of $3.50 per acre, if water should be demanded and used upon the
whole of the lands which the system is able to supply with water, and
rates are allowed in National City equally high for domestic use and
irrigation, the company would not be able to pay its operating ex-
penses and maintain its plant and system; and that the company has
been, and still is, under the rates mentioned, losing money every year,
and its plant and system has been and is gradually going to decay
from natural depreciation consequent upon its use in supplying con-
sumers with water, without any revenue or means being provided for
replacing the same, whereby the system and the money invested by
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the company therein will be wholly lost to it, and it will, if the rate
of $3.50 per acre be maintained, be compelled to furnish water to
consumers at an actual and continual loss. That, in urder to pay
the costs of operating the plant and maintaining the same, and pay
the company a reasonable interest on its investment, or a reasonable
sum for its services in supplying water to the defendants and other
consumers, it will be necessary for it to charge a rate per acre per
aunum of not less than $7 for irrigation purposes, which sum is a
reasonable rate for consumers to pay, and the smallest amount for
which the company can furnish the water without loss to it. That
by the laws of the state of California the board of supervisors may,
upon the petition of 25 inhabitants who are taxpayers of the county,
fix the rate of yearly rental to be collected by the company, but no
such petition has ever been presented, or rates fixed, in the case of the
company. That, for the reasons stated, the company gave notice
to the defendants that on January 1, 1896, it would establish a rental
of $7 per acre per annum for water supplied to their, and each of
their, lands for irrigation, and that from and after that date they, and
each of them, would be required to pay that sum for the irrigation
of their, and each of their, lands, and that the receiver, after his ap-
pointment, and before the date mentioned, gave a similar notice.
That the defendants, and each of them, refused to pay the rate of $7
per acre, and maintained that neither the company nor the receiver
has any legal right to increase the amount of rental to be paid by
them, or any of them, and that the rate of $3.50, established and col-
lected by the company, must be and remain the established rate of
rental until a rate is established by the board of supervisors of the
county in which the plant is situated. That an increase of the rate
is absolutely necessary to enable the receiver to maintain and oper-
ate the plant and pay the expenses of its maintenance and operation,
as he is required by law to do. That, in order to enforce the pay-
ment of the rate so fixed, the receiver caused the water to be shut off
from the premises of the defendants, and each of them, until such rates
are paid, and that the defendants threatened to, and will, unless
restrained from so doing by this court, commence suits in the su-
perior court of the county of San Diego, state of California, to com-
pel the receiver to turn on and furnish water to their lands without
the payment of $7 per acre rental, on the ground that they are en-
titled to the use of the water for $3.50 per acre, and for damages for
cutting off the said supply of water. '['hat the rights of the defend-
ants are the same, and the determination of the question of the right
of the company and of the receiver to increase the rate of rental to
be charged and collected affects all of the defendants in the same
way and to the same extent, except that the quantity of land owned
by the several defendants is different. That the bringing of such
suits by the defendants separately will involve the company, the re-
ceiver, and the defendants in a multiplicity of suits, and put them.
and each of them, to great and unnecessary cost and expense, and
seriously hinder the receiver in the proper operation and manage-
ment of the property of the company and the settlement of its out·
standing debts, liabilities, and obligations, while all of the questions
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involved in such litigation, and the rights of all of the parties in
interest, can be better settled and determined in one suit, and vexa-
tious litigation and unnecessary expense and consequent unnecessary
interference with the receiver's management and control of the prop-
erty and business of the company be thereby avoided. That the pro-
posed increase in rates will add to the revenue and earnings of the
company from the sale and of the water from its system,
with the amount of land now under irrigation, not less than $14,000
per annum, and upon the whole of the lands that can be irrigated
under the system of the company not less than $21,000 per annum.
The prayer of the bill is that the defendants, and each of them,

be enjoined from prosecuting, in the state courts or elsewhere, sep-
arate actions against the receiver or the company growing out of
the matters alleged; that the defendants, and each of them, be
required to appear in this suit, and set up any claims they may
have against the right of the receiver or the company to increase
the rate for water so furnished; and that it be finally decreed by
the court that the receiver and the company have the right to in-
crease the rate to any reasonable sum, and that the sum of $7 per acre
per annum is a reasonable rental to be charged for irrigation; and
that the defendants, and each of them, be required to pay that rate as
a condition upon which water shall be furnished them; and for such
other and further relief as the nature of the case may demand.
In due time the defendants filed an answer to the bill, in which

they set up various grounds upon which they claimed that the San
Diego Land & Town Company and its receiver became legally and
equitably bound to supply them,respectivelY,for all time,with water
for irrigation at the rate of $3.50 per acre per annum, exceptions
to which answer, filed by the complainant, were sustained by the
court for reasons given in an opinion filed at the time, and reported
in Lanning v. Osborne, 76 Fed. 319. Subsequently the defendants
filed an amended answer, to which exceptions for insufficiency and
impertinence were also filed by the complainant. Upon the hear-
ing of these exceptions the counsel for the defendants strenuously
objected to the jurisdiction of the court; but, after careful consid-
eration, I am unable to see the least for their contention.
But for the high charaCter of the counsel, and for the earnestness
with which they press the point, I should be disposed to think it
little less than absurd to say that the subject-matter of the contro-
versy between the complainant and the respective defendants is the
sum of $3.50,-the mere difference between the annual rate con-
tended for by the defendants and that to which the complainant as-
serts a right. The real subject of the controversy is the asserted
right on the part of the land and town company to establish the
rates at which it will furnish water to the defendants for the pur-
pose of irrigation, in the absence of any action on the part of the
board of supervisors of the county. The establishment of that
right, denied by the defendants, is the principal object of the bill,
and it is the value of that right which constitutes the amount in
controversy. Railway Co. v. Kuteman, 4 C. C. A. 503, 54 l!"'Ied. 547;
Fost. Fed. Prac. § 16; Stinson v. Dousman, 20 How. 461; Railroad
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Co. v. Ward, 2 Black, 485. The bill shows the value of that right
to be more than $2,000. But, independently of this consideration,
when a court of equity appoints a receiver to take possession of
and hold the property of a corporation, that court "assumes the ad-
ministration of the estate; the possession of the receiver is the
possession of the court; and the court itself holds and administers
the estate, through the receiver as its officer, for the benefit of
those whom the court shall ultimately adjudge to be entitled to it."
Porter v. Sabin, 149 U. So 473, 479, 13 Sup. Ct. 1008. In such a case,
said the supreme court in White v. Ewing, 159 U. S. 36, 39, 15 Sup.
Ct. 1018, 1019, "any suit by or against such receiver, in the course
of the winding up of such corporation, whether for the collection of
its assets or for the defense of its property rights, must be regarded
as ancillary to the main suit, and as cognizable in the circuit court,
regardless either. of the citizenship of the parties or of the amount
in controversy." See, also, Price v. Abbott, 17 Fed. 506; Armstrong
v. Trautman, 36 Fed. 215. Moreover, it would not be difficult, I
think, to maintain the jurisdiction of this court upon the ground
that one of the objects of the bill is to prevent a multiplicity of
suits alleged to be threatened by the defendants against the re-
ceiver in respect to the property in his hands as the officer of this
court. The provisions of section 720 of the Revised Statutes, which
are the same as section 5 of the act of congress of March 2, 1793,
to the effect that no writ of injunction shall bp granted by any
court of the United States to stay proceedings in any court of a
state, with a certain exception, not necessary to be mentioned, re-
late only to the stay of proceedings begun in the courts of a state
before any resort to the United States court. In Fisk v. Railway
Co., 10 Blatchf. 520, Fed. Cas. No. 4,830, Judge Blatchford said:
"The provIsion of section 5 of the act of March 2, 1793, that a writ o.f In-

junction shall not be granted to stay proceedings In any court of a state,
has never been held to have, and cannot properly be construed to have, any
application except to proceedings commenced in a state court before the pro-
ceedings are commenced in the federal court; OItherwise, after suit brought
i'n a federal court, a party defendant COUld, by resorting to a suit in a state
court, defeat, in many ways, the effective jurisdiction and action of the fed-
etal court after it had obtained lull jurisdiction of person and subject-
matter. Moreover, the provision of the act of 1793 (now section 720, Rev. St.)
must be construed in connection with the provision of section 14 of the
act of Septeomber 24, 1789, thwt the federal courts shall have power to issue
all writs which may be necessary for true exercise of their respedive juris-
dictions. 1 Stat. 81,82." Rev. St. U. S. § 716.
See, also, Dietzsch v. Ruidekoper, 103 U. S. 494; French v. Hay,

22 Wall. 250; Sharon v. Terry, 36 Fed. 365.
As said by the circuit court of appeals in Railway Co. v. Kute-

man, supra:
"When the United States ('Curts acquire jurisdiction of the parties and of

the subject-matter, so far as acquired, the jurisdiction Is complete. 'There
Is not, in our system, anything so unseemly as rivalry and contention be·
tween the courts of the state and the courts of the United States' (Sharon
v. Terry, supra); and in a case where the circuit court would have jurisdic-
tiO'll to enjoin a party from bringing 8 multipllctty of suits which he was
threatening to bring in the UnIted Stft.tes courts, and should exercise that
jurisdiction, it Is manifest how inadequate the relief would be if the party
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enjoined was left free to tnetltute proceedings on the Itllme caus! of action
in a state court having concurrent jurisdiction. It seems clear to us that
no such element of weakness alIects too jurisdictIon of the United States
courts; that in a proper case for injunction, 01' which, by reason of the sub-
ject-matter or of the citizenship of the parties, the United States courts
have jurisdi<ltion, the injunction may Issue, and will be effectual to prevent
the institution of a multiplicity of suits, or of any suit, in any other court;
and that there is drawn to the court, otherwise properly iSSUing the injunc-
tion, the consideration of and jurtsdictlon over the whole subject-matter on
account of which or .out of which said suits are apprehended."

Upon the merits, it is sufficient to say that the views expressed
by this court when considering the exceptions to the original an-
swer (of the correctness of which I have no doubt), applied to the
amended answer, show its insufficiency also as a defense to the bill,
unless it be that an act passed at the present session of the leg-
islature of California, and which has been called to the attention of
this court in another case pending herein, works a change in the
law as already declared. That statute is said to have been signed
by the governor on the 3d day of March, 1897, and to be in these
words:
"An act to amend an act entitled 'An act to regulate and control the sale,
rental, and distribution of appropriated water in this state, other than in
anJ' city, city and county, or town tlierein, and to secure the rights of
way for the conveyance of such water to the place of use,' approved
March 12, 1885, by inserting a new sectlon therein, relating to contracts
for the sale, rental, and distribution of water, and the sale or rental of
easements and servitudes of the right to the flow and use of water.
"The people of the state of California, represented in the senate and as-

sembly, do ena.ct as follows:
"Section 1. 'rhe act entitled 'An act to regulate and control the sale, rental,

and distribution of appropriated water in thds state, other thllin in any city,
city and county, or town therein, and to secure the rights of way for the
conveyance of such water to the place of use,' approved March twelfth,
eighteen hundred and eighty-five, is hereby amended by inserting therein a
new section, to be numbered section eleven and one half thereof, as follows:
"Section ll1h. Nothing in thds act contained shall be constrned to prohibit

()r invalidate any contract already made, or which shall hereafter be made,
by or with any of the persons, companies, associllJtions, or corporations
described in section two of this act, relatirg to the sale, rental, or distribu-
tion of water, or to the sale or rental of. easements and servitudes of the
right to the flow and use of water; nol' to prohibit or Interfere with the vest·
ing of rig'luts under any such contract.
"Sec. 2. This act shall take etrect immediately, and be in force from and

after its passage."
Upon the question as to what extent, if at all, this late statute

affects the rights of the parties to this suit, they should be heard,
and upon that question the respective parties will be further heard
on the merits of the case.
In the amended answer, all of the defendants, except C. H. Rip-

pey and M. L. Ward, having made admissions similar to those con-
tained in the original answer in regard to their respective owner-
ship of the lands for which the land and town company and its re-
ceiver had furnished them with water, as alleged in the bill, and
the defendants Rippey and Ward having in the original answer ad-
mitted their respective ownership of the tracts of land now claimed
to belong to their respective wives, the counsel for the complainant,
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upon notice given, at the time the exceptions to the amended an-
swer came on for hearing, asked leave to make Mrs. Rippey and
Mrs. Ward parties defendant, which leave I am of opinion should
be granted.
In White v. Ewing, snpra, the court said:
"Indeed, it was conceded that where an insolvent corporation is placed in

the hands of a receiver of the circuit court, such appointment draws to the
jurisdiction of that court the control of its assets so far as persons having
claims to participate in the distribution of such assets' are coneerned, and
that parties must go into that court in order to assert thl€ir rights, prove
their demands, and receive wh3Jtever may be due them, or their share or in-
terest in the estate. But It Is Insisted that there is a distinction between
cases wh'ere parties are brought before the court for the purpose of the pay-
ment to them of claims t'hey may hold against the estate and cases where
It Is sought to recover of them claims which the receiver Insists they owe
the estate; that the receiver stands In the shoes of the company, and has
no higher rig'hrt:s than the corporation, and, having sued for less tban the
jurisdictlona1 amounts, that as to them the cases must be dismissed. This
position is entirely correct, so far as the right ot the receiver to recover upon
the merits Is <-'Oncerned; but It has no bearing whatever upon the question of
the jurisdiction ot the court to pass upon such merits. * * * The court
proceeds upon its own authority to collect the assets ot an estate with the
administration of which It Is charged; and, It the receiver In such cases ap-
pears as a party to the SUit, It Is only because he represents the court In its
inherent power to wind up the estate of an Insolvent corporllltion over which
It has by an original blll obtained jurisdiction. In this particular the juris-
diction <Jot the circuit court does not materially differ from that of the district
court In bankruptcy, the right ot which to collect the assets of a bankrupt
estate we do not understand ever to have been doubted. There Is just as
much reason tor questioning the jurisdiction ot the co·urt In this case upon
the ground ot the want 0'1' diverSe citizenship as upon the ground that the
requisite amount Is not Involved."
What has been said above, applied to the motion made at the

time of the hearings above considered to remand the suit brought
in the superior court of San Diego county by Mrs. Rippey against
the receiver and others, after the commencement of the present suit,
to test. the same questions, and by that court transferred to this
court, makes it proper to 4eny the motion. The taking possession
by this court of the property of the insolvent corporation, and the
subsequent suit by its officer to enforce the alleged rights of that
corporation, draws to the jurisdiction of this court the entire sub-
ject-matter, which cannot be taken away or interfered with boY any
subsequent suit in an'y .other court. '
Orders will be entered:, (1) Granting the complainant's motion

for leave to make Virginia Rippey and Ella B. Ward parties de-
fendant; '. (2) den,Ying the motion to remand to the state court the
snit entitled "Virginia Rippey vs. San Diego Land l;lnd Town Com-
pan'y et at"; and (3) restoring the case to the calendar for further
hear.ing in respect to the effect upon the merits of the case of the
act above referred to, passed at the present session of the legisla-
ture of California.



WARD V. SAN DIEGO LAlS"D &: TOWN CO. 665

WARD v. SAN DIEGO & TOWN CO. et aI.
(Circuit Court, S. D. California. March 22, 1897.)

1. PARTIES-SUIT BY RECEIVER.
Where the receiver of the property of a water company llppl)inted by a

federal court brought suit in the same court to establish his alleged right
to fix the rates at which he should furnish water for irrigation to takers
of the water from the systpm, all of such consumers were proper and nec-
essary parties. .

9. REMOVAl, OF CAUSES.
The petition of the defendant for removal of a cause from a state court

being denied, he loses none of his rights by contesting in that court the
suit on its merits.

8. FEDERAL COURTS-RESTRATNl:<fG PRORECUTTOK OF SUIT TN STATE COURT.
A federal court acquired jurisdiction of the property of a water

company by the appointment of a receiver, who has brought suit in the
same court to establish his alleged right to fix the rates at which he shaD
furnish wateJ: for irrigation to takers of the water from the system, that
court wlll not permit any party or counsel to proceed in a state court to
test the receiver's right to fix rates, as such a suit may result in a judg-
ment directing the receiver to administer the property contrary to the or-
ders and decrees of the court whose receiver he is.

Ella B. Ward brought a suit in equity in the superior court of
San Diego county, Cal., against the San Diego Land & Town Com-
pany and others, and the defendants made a motion to transfer to
the United States circuit court for the Southern district of Oali-
fornia, which was denied. Thereupon a certified copy of the record
was entered in the United States circuit court, and a motion was
then made by the complainant to remand to the state court, and by
defendants to restrain the complainant and each of her attorneys
from the further prosecution of the suit in the state court.
Haines & Ward, for complainant.
Works & Works and Works & Lee, for defendants.

ROSS, Circuit Judge. A suit precisely similar to that above
entitled, brought by Virginia Rippey against the same defendants
in the superior court of San Diego county, Cal., was by that court
transferred to this court on the motion of the receiver of the prop-
erty of the San Diego Land & Town Company, appointed by this
court September 30, 1895. The suit by Mrs. Rippey was brought
in the state court to test the same questions involved in a suit
first instituted in this court by its receiver, to which C. H. Rippey,
the husband of Virginia Rippey, was made a party defendant as
the owner and irrigator of the land to which Mrs. IUppey now as-
serts title. 'fhe suit by the receiver was commenced in this court
on the 6th day of January, 1896. The precise nature of that suit
is fully stated in the opinion just filed therein, granting, among
other things, the complainant's motion to make Virginia Rippey,
wife of C. H. Hippey, and Ella B. Ward, wife of L. Ward, de-
fendants thereto, and also denying the motion made on behalf of

Rippey to remand her suit to the state court from which it
was brought. 79 Fed. fi57. In the subsequent suit brought by


