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the foundation for raising an implied warranty on the part of the
plaintiff company that the engines and boilers which it proposed
to furnish would generate sufficient power to work such a plant
in all of its departments successfully, and the necessary amount
of steam to cook the paper. The trial court ruled, in substance,
that, inasmuch as the kind, amount, and size of machinery agreed
to be furnished were specifically described in the agreement, and
inasmuch as certain express warranties with respect to its capacity
were incorporated into the agreement, no other warranties would be
implied. It accordingly excluded the oral statements and repre-
sentations made by the parties prior to the execution of the con-
tract, on the theory that they were merged therein. In so ruling
no error was committed. The action of the trial court in that re-
spect was substantially in accordance with the views of this court
as expressed in the case of Hotel Co. v. Wharton (decided at the
present term) 79 Fed. 43. Finding no error in the record of which
the defendants below are entitled to complain, the judgment of the
circuit court is hereby affirmed.

In re NEWMAN.
(Circuit Court, N. D. California. March 15, 1897.)

1. RicHT OF APPEAL T0 SUPREME COURT.

‘Where, upon an application in the circuit court for a writ of habeas cor-
pus, the only question arising under a treaty was as to whether the peti-
tioner was seeking an asylum in the United States, and no question arose
as to the construction or validity of the treaty, or as to the jurisdiction of
the circuit court, the petitioner was not entitled, under Act March 3, 1891,

.~ § 5, to an appeal to the supreme court of the United States.
2. SaME—BoND FOR COSTS.

The circuit court has no authority to grant an appeal to the supreme court

of the United States without requiring bond for costs.

Alfred L. Black, for petitioner.
H. 8. Foote, U. 8. Atty., and Denis Donohoe, Jr., opposed.

MORROW, District Judge. In the matter of John Newman, alias
Butler. Application for an appeal to the supreme court of the
United States. The writ of habeas corpus in this case having been
discharged, the petitioner applies for an appeal to the supreme court
of the United States, under section 5 of the act of March 3, 1891,
providing for circuit courts of appeal. This section provides:

“That appeals or writs of error may be taken from the district courts, or
from the existing circuit courts, direct to the supreme court in the following
cases: In any case in which the jurisdiction of the court is in issue; in such
case the question of jurisdiction alone shall be certified for decision. * * *
In any case in which the constitutionality of any law of the United States or
the validity or construction of any treaty made under its authority is drawn
in question.”

I do not understand from the application for an appeal or the
assignment of errors in this case that the proposed appeal involves
any question concerning the jurisdiction of the circuit court in
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which the application for writ of habeas corpus was heard. Nor
do I find from the assignment of errors that the question involves
the validity or construction of any treaty made under the authority
of the constitution of the United States. By article 10 of the treaty
of 1842 between this country and Great Britain, it was provided that,
upon mutual requisitions, all persons should be delivered up to
justice “who, being charged with the crime of murder or assault with
intent to commit murder, or piracy, or arson, or robbery, or forgery,
or the utterance of forged paper, committed within the jurisdiction of
either shall seek an asylum or shall be found within the territories
of the other,” Section 5270 of the Revised Statutes provides for the
apprehension of any person found within the limits of any state, dis-
trict, or territory, charged with having committed within the jurisdie-
tion of any such foreign government any of the crimes provided for
by treaty or convention. The proposed appeal and assignment of
errors raise the question whether Newman was seeking an asylum in
the United States at the time of his arrest. The commissioner de-
termined, as a question of fact, that he was seeking an asylum.
Therefore the matter decided by the commissioner and by the circuit
court was a question of fact, as to whether or not he was seeking an
asylum. The commissioner found as a fact that Newman was seek-
ing an asylum in this country. The circuit court, on the hearing of
the writ of habeas corpus, found, not only that he was seeking an
asylum in this country under the provision of the treaty, but also that -
he was found in the United States, under the provisions of section
5270 of the Revised Statutes. I do not understand that this appli-
cation for a writ of error involves any one of the questions that entitle
the petitioner to take an appeal to the supreme court of the United
States. :

He also asks for an appeal without bonds for costs. That is a
matter that the court is not authorized to grant. T am not able
to find any statute which permits this court to allow an appeal to
the supreme court of the United States without giving bonds for
costs.

The other application, that pending the appeal the petitioner be -
retained in the custody of the court, is not necessary to decide, in
view of the fact that I must deny the application for an appeal in
this case.

WEBB, Sheriff, et al.' v. YORK,
{Clrcuit Court of Appeals, Eighth Circuit. March 1, 1897.)
No. 798,

1. ExTRADITION—SUFFICIENCY OF INDICTMENT— CONFLICT OF LAws,

A requisition for the return of a fugitive from justice cannot be denied,
when the indictment or affidavit of which a copy is attached to the reg-
uisition would be held sufficient by the courts of the state where the ot-
fense was committed, though it would not be held good by the courts of

. the state where the accused has taken refuge.



