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and directly against their wishes and authority,” is also made in
very general and somewhat equivocal terms, although specific state-
ment of particular facts would not have been difficult; and, as re-
spects this allegation, no information whatever is given “to enable
him [the plaintiff] to take judgment for such balance as is not cov-
ered by the defense set up.” The plaintiff’s rule for judgment is
made absolute,

NEW DUNDERBERG MIN. CO. v. OLD et al.
(Circuit Court of Appeals, Eighth Clrcuit. March 22, 1897.)
No. 838,

nd

. LAND DEPARTMENT OF THE UNITED STATES—JUDICIAL POWER.
The land department of the United States (including in that term the
" secretary of the interior, the commissioner of the general land office, and
their subordinates) is a quasi judicial tribunal, whose judgments upon ques-
tions within its jurisdiction are impregnable to collateral attack.
2. PaTERT TO LAND—LEGAL EFFECT.

A patent to land or mineral lodes within the jurisdiction of the land de-
partment conveys the legal title to the property, and constitutes a judg-
ment of that tribunal upon the gquestions involved in its issue,

8. JURISDICTION.

The test of jurisdiction is whether or not the tribunal has power to enter
upon the inquiry, not whether its conclusion in the course of it is right
or wrong.

4. PaTENT TOo MINING CrLAaIM—AcT May 10, 1872,

A patent issued in accordance with the provislons.of the act of May 10,
1872 (17 Stat. 91, 94, ¢. 152, §§ 8, 9; Rev. St. §§ 2322, 2328), to & mining
claim located before the passage of that act, under the act of July 26, 1866
(14 Stat, 251, c¢. 262), conveys the legal title to every vein or lode whose
apex is within the exterior boundaries of the mining claim extended down-
ward vertically, and is not subject to collateral attack in an action at law,
either on the ground that there was a claim adverse to that patented when
the act of May 10, 1872, was passed, or on the ground that adverse rights
were affected by its 1ssue. i

LocaTioN AND ExtrY OoF MiNiNg CLAatM—EFFECT.

One who locates and proecures a patent to a mining claim under the act
of May 10, 1872 (17 Stat. 91, 94, c. 152, §§ 3, 9; Rev. St. §§ 2322, 2328),
thereby renounces and abandons all rights and privileges which do not
pertain to his specific location under the provisions of that act.

LocATiON AND ENTRY oF MiNING CLAIM, UNDER Acr May 10, 1873—THEIR
ErrEcT UPON RieHTs PREVIOUSLY ACQUIRED UNDER AcCT JULY 26, 1866,

A claimant, who discovered and located a lode mining claim under the
act of July 26, 1866 (14 Stat. 251, c¢. 262), renounces and abandons all right
to follow his lode or vein on the course of ite strike beyond the exterior
lines of his patented claim extended downward vertically, when he locates
it upon the surface of the ground, enters it, and accepts a patent for it
under the act of May 10, 1872 (17 Stat. 91, 94, c. 152, §§ 3, 9).

7. Mining CramM—Limir oF Rigat 1o Fornow LopE BEYOND SIDE Lines,

‘When the course of the strike of a lode or vein, on which a patented min-
ing claim is based, crosses both side lines thereof, the side lines become
end lines, and the owner has no right to the possession of the lode with-
out those lines.

PATENT—STRANGER MAY NOT ATTACK.

One who is not in privity with the United States, and who did not acquire
any right to be preferred in the acquisition of a mineral lode or claim
before the same was patented to another, and whose grantor was never

or

*
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in such privity, and never acquired any such right, cannot successfully at-
tack such patent, elther at law or in equity.
(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Colorado. .

On July 12, 1894, Robert O. Old and Ellen Old, the defendants in error,
brought this action against the New Dunderberg Mining Company, a corpora-
tion, the plaintiff in error, to recover the possession of the Frostberg lode
mining claim, survey lot No. 111, which was 1,400 feet in length and 50 feet
in width, and of all the lodes and veins of mineral the tops or apexes of which
lay within the exterior boundary lines of that claim. They alleged that they
were the owners and entitled to the possession of the demanded premises,
and that the plaintiff in error had wrongfully entered upon a lode or vein
whose apex lay within the exterior boundaries of their claim, and withheld it
from them. The Dunderberg Company answered. It denied that the defend-
ants in error had any {title or right to the possession of the Frostberg lode
claim. It admitted that it was, and had been for some years, in possession
of, and had been removing ore from, a vein, whose apex was within the bound-
aries of the Frostberg claim; but it alleged that on May 29, 1879, the defend-
ant in error Robert O. Old sold and caused this claim to be delivered to one
Brown as a part of the Dunderberg lode, which had been discovered, located,
and patented by him in the name of another, for his own benefit; that he
then gave Brown and hig grantee a license to work this vein; that he repre-
sented to Brown that this lode, which the plaintiff In error subsequently fol-
lowed within the boundaries of the Frostberg claim, was a part of the Dunder-
berg lode, and that he was conveying this part of the lode by the deeds which
he delivered to Brown; that he delivered the possession of the part of the
lode within the Frostberg claim to Brown at the same time that he delivered
the deeds; and that he induced Brown to pay him $107,000 for the deeds he
received, by means of these representations and this license. The Dunder-
berg Company alleged, in effect, that the plaintiffs in error were estopped by
these representations and this license from claiming the premises in contro-
versy as against Brown, and that, through mesne conveyances, it had succeeded
to all Brown’s rights and title. The defendants in error replied to this answer
that Robert O. Old never made 'the representations alleged; that he never
delivered to Brown, or represented that he delivered to him, the possession of
any vein whose apex lay within the exterior boundaries of the Frostberg
claim, and never gave him any license to work any vein there, but that in
1879, and ever since, the defendants in error, and those under whom they
hold, were in the open and notorious possession of the Frostberg claim, and of
all the lodes and veins whose apexes were within its bourdaries.

At the trial, the defendants in error introduced In evidence, over the objec-
tion of the Dunderberg Company, a2 patent to the Frostberg mining claim, and
to all the veins and lodes of mineral whoge apexes lay within its exterior
boundaries, issued under the act of congress approved May 10, 1872 (17 Stat.
91, 94, c. 152, §§ 8, 9; Rev. St. §§ 2322, 2328), and traced their title from the
patentees to themselves. This patent was founded on a location made in
Avugust, 1866, and upon an entry made on February 27, 1872. The plaintiff
in error deraigned its title from the patentee of the Dunderberg mining claim,
which was 3,000 feet long and 50 feet wide, and was patented on September
16, 1873, under the act of May 10, 1872. This patent was based on a loca-
tion made on November 15, 1867, and on an entry made on November 20,
1872, The claims were in the form of a parallelogram. The Frostberg claim
extended in an easterly and westerly direction from its discovery shaft. The
Dunderberg claim extended in a northerly and southerly direction from its
discovery shaft, and the two claims crossed each other almost at right angles
near the west end of the Frostberg claim. The discovery shaft of the Dun-
derberg claim was some 500 feet south of the south line of the Frostberg.
The Dunderberg lode or veln lay diagonally across the Dunderberg claim. It
crossed each of the side lines of that claim on its strike, and left the claim
on jts east side at least 300 feet south of the south line of the Frostberg.
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From that point it extended northeasterly on its course acress the Inter-
vening tract between the two claims, and entered the Frostberg claim on its
strike at least 300 feet east of the point where the east line of the Dunder-
berg claim intersected the south line of the Frostberg. Within a few feet of
the point where the Dunderberg lode crossed the south line of the Frostberg
claim, there was at the time of the sale to Brown in 1879 a shaft and crosscut,
called the “T'yler Shaft,” and “Tyler Crosscut.” The premises in controversy
lay within the boundaries of the Frostberg claim, and northeasterly of this
shaft, Both Old and Brown knew at the time of the sale that the Dunderberg
lode passed out of the Dunderberg claim across its easterly side line, in the
manner we have described, and Old had entered and patented between the
years 1877 and 1881 the Subtreasury and Silver Chain mining claims, which
covered the surface of the ground between the east line of the Dunderberg
claim and the south line of the Frostberg claim, under which the Dunderberg
lode lay. Old sold these two claims to Brown at the same time that he
sold the Dunderberg claim, and caused them to be conveyed to him. The plain-
tiff in error succeeded to Brown’s rights to these claims. Under this state of
the facts, counsel for the plaintiff in error requested the court to hold that since
both the Frostberg and Dunderberg claims were located, and the former was
entered under the act of congress approved July 26, 1866 (14 Stat. 251, c. 262,
which gave to the discoverer the right to the lode or vein which he found, and
to that only), the defendants in error could not recover, unless they proved
that the lode in the possession of the Dunderberg Company within the bound-
aries of the Frostberg claim was the same lode which was originally discov-
ered and located within the Frostberg claim. The court refused to make this
ruling, and instructed the jury that the patent to the Frostberg claim entitled
the defendants in error to every vein or lode whose apex lay within its ex-
terior boundaries, whether that lode or vein was the one originally discovered
or located within them or not. This ruling is the chief error assigned. There
was conflicting testimony relative to the alleged license and estoppel, and
some of the rulings of the court upon the admission of evidence in rebuttal
upon that question are assigned as error. There was a verdict and a judg-
ment for the defendants in error.

Willard Teller (Harper M. Orahood and E. B. Morgan with him
on the brief), for plaintiff in error.
Edwin H. Park and Jacob Fillius, for defendants in error.

Before SANBORN and THAYER, Circuit Judges, and LOCH-
REN, District Judge.

SANBORN, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court. '

The patent under which the deferdants in error hold grants all
the.lodes or veins of ore the apexes of which are within the exterior
boundaries of the Frostberg mining claim which it conveys; and
the apex of the lode or vein in issue, at the place here in contro-
versy, is within those boundaries. The patent to the Dunderberg
claim, under which the plaintiff in error claims the title to the de-
manded premises, is couched in the same terms; but the apex of the
vein in eontroversy, at the place in dispute, is not within the exte-
rior boundaries of that claim.” Upon the face of the patents, there-
fore, the charge of the court below, that the defendants in error
held the title to the property, was right.

But both these claims were located under “An act granting the
right of way to ditch and canal owners over the public lands, and
for other purposes,” approved July 26, 1866 (14 Stat. 251, c. 262).
That act gave the lawful claimant who complied with the provi-
sions of the statute the right to the single lode or vein which he
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found, and to no other. It is insisted that under the local laws
of Colorado, to which this act of congress referred, the claimant
was not required to mark the boundaries of his claim upon the
surface of the ground when he located it, but was permitted to hold
and follow the lode for a distance of 1,400 feet in any direction
in which it lay from his discovery shaft, on condition that he
should mark his claim at the point of discovery by a substantial
stake, post, or stone monument, having inscribed thereon the name
of the discoverer and the name of the lode or vein. 14 Stat. 251,
§3 1, 2; Laws Colo. 1866, p. 72, §§ 1, 2; 2 Mills’ Ann. St. Colo. 1891,
§ 3142. There was evidence at the trial that the lode in the posses-
sion of the yplaintiff in error, within the boundaries of the Frost-
berg claim, was the same lode which was originally discovered and
located in the Dunderberg claim in 1867. The act of congress of
May 10, 1872 (17 Stat. 91, 94, c. 152, §§ 3, 9; Rev. St. §§ 2322, 2328),
under which the patents to both claims were issued, provided “that
the locators of all mining locations heretofore made, * * *
where no adverse claim exists at the passage of this act, * * *
shall bave the exclusive right of possession and enjoyment of all
the surface included within the lines of their locations, and of all
veins, lodes and ledges throughout their entire depth, the top or
apex of which lies inside of such surface lines extended downward
vertically” (section 3); that sections 1, 2, 3, 4, and 6 of the act of
July 26, 1866, be repealed, but that such repeal should not affect
existing rights; that applications for patents for mining claims
then pending should be prosecuted to a final decision in the general
land office; and that, where adverse rights were not affected thereby,
patents should issue in pursuance of the act of May 10, 1872. The
contention of the counsel for the plaintiff in error is that the grant
in the Frostberg patent of every vein whose apex lies within its
exterior boundaries was void, except as to the original Frostberg
vein discovered therein, because that claim was located under the
act of 1866, which allowed the discoverer but a single lode or vein;
and the location of the Dunderberg vein in 1867 constituted a claim
adverse to the Frostberg, when the act of 1872 was passed, and in
that way deprived the officers of the land department of all power
to make a grant to the owner of the Frostberg of any other vein
than that which he originally discovered. If this proposition is
sound, the plaintiff in error was entitled to the vein on the premises
in dispute, if it was in fact the original Dunderberg vein, and was
not the original Frostberg vein, and the court should have submit-
ted this question to the jury. It refused to do so, and the correct-
ness of this ruling is the most important question in this case.

If it be conceded, however, that there was an adverse claim to the
property described in the Frostberg patent, when the act of May
10, 1872, was passed, that fact could not render void any part of
the grant made by that patent. Congress did not remit the de-
termination of the questions whether or not there was an adverse -
claim to the Frostberg, or whether the patent to it under the act
of 1872 would affect adverse rights, to the courts of law or of equity,
in the first instanee. On the other hand, it vested the officers of
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the land department with the judicial power, and imposed upon
them the duty to decide these questions, and to issue the patent to
the Frostberg mining claim in accordance with the decision which
they should render. It is true that a patent issued by the land de-
partment of the United States to land over which that department
has no power of disposition, and no jurisdiction to determine the
claims of applicants for, under the acts of congress, is absolutely
void, and conveys no title whatever. Land the title to which has
passed from the government of the United States to another before
the claim on which the patent was based was initiated, land re-
served from sale and disposition for military and other like pur-
poses, land reserved by a claim under a Mexican or Spanish grant
sub judice, and land for the disposition of which acts of congress
had made no provision, is of this character. U. 8. v. Winona & St.
P. BR. Co, 82 U. 8. App. 272, 15 C. C. A. 96, 67 Fed. 948; Polk v.
Wendall, 9 Cranch, 87; Stoddard v. Chambers, 2 How. 284, 318;
Easton v. Salisbury, 21 How. 426, 432; Reichart v. Felps, 6 Wall
160; Best v. Polk, 18 Wall. 112, 117, 118; Sherman v. Buick, 93
U. 8. 209; Iron Co. v. Cunningham, 15 Sup. Ct. 103; Doolan v. Carr,
125 U. 8. 618, 624, 8 Sup. Ct. 1228; Wright v. Roseberry, 121 U. 8.
488, 519, 7 Sup. Ct. 985; Davig’ Adm’r v. Weibbold, 139 U, 8. 507,
528, 11 Suap. Ct. 628; Deffeback v. Hawke, 115 U. 8. 392, 406, 6
Sup. Ct. 95. But the Frostberg claim was not of this character.
Jurisdiction of the subject-matter is the power to deal with the
general abstract question. The test of jurisdiction is whether or
not the tribunal has power to enter upon the inquiry, not whether
its conclusion in the course of it is right or wrong. Foltz v. Rail-
way Co., 19 U. 8. App. 576, 8 C. C. A. 635, and 60 Fed. 316.

The act of July 26, 1866, provided that any claimant of a lode or
vein might file a diagram of the same, so extended laterally or oth-
erwise as to conform to the local laws, customs, and rules of miners,
and might enter such tract, and receive a patent therefor, with a
right to the vein or lode; that upon the filing of this diagram and
the posting of the same and of a notice of intention to apply for a
patent, the register of the local land office should post and publish
the notice for 90 days; that, if no adverse claim had then been filed,
the surveyor general should, on the application of the party, survey
the premises, make a plat thereof, designate the number and de-
scription of the location and the improvements and character of
the vein, and indorse his approval thereon; and that, upon the
filing of this plat and of proof that the diagram and notice had
been duly posted, the register should transmit the plat, survey and
description to the general land office, and the applicant should re-
ceive a patent for the lode and land claimed. 14 Stat. 251, 252, e,
262, §§ 2, 3. The claimant of the Frostberg lode had done all this
before the act of 1872 was passed. He had designated the bound-
aries of his claim. It had been surveyed and marked on the
" ground. His notice of intention to apply for a patent for it had
been given. No adverse claim had been filed in the land office,
and on February 27, 1872, he had entered it for patent. When the
act of 1872 was passed, he was already entitled to the Frostberg
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lode, and to the surface described in his claim under the act of
1866. Section 3 of the act of May 10, 1872 (17 Stat. 91, c. 1562},
provided that all locators of mining locations theretofore or there-
after made, where no adverse claim existed at the time of the
passage of that act, should have the exclusive right to all veins or
lodes whose apexes were within their surface boundaries. Section
9 of that act provided that sections 1, 2, 3, 4, and 6 of the act of
July 26, 1866 (14 Stat. 251, c. 262), were repealed; that such repeal
should not affect existing rights; and that “applications for pat-
ents for mining claims now pending may be prosecuted to a final
decision in the general land office, but, in such cases where adverse
rights are not affected thereby, patents may issue in pursuance of
the provisions of this act.” . These provisions of the acts of congress
leave no doubt that the land department had jurisdiction to hear
and determine the claims of applicants for and to dispose of this
mining claim, and every vein or lode whose apex lay inside of its
surface lines extended downward vertically. When the act of
May 10, 1872, was passed, the Frostberg claim had been located,
and the application for the patent to it was pending. That act,
by its very terms, imposed upon the officers of the land department
the duty of hearing the evidence upon, and deciding, the questions
whether or not any claim adverse to that location existed at the
time of its passage, and whether or not any adverse rights would
be affected by issuing the patent according to the provisions of the
act of 1872. These questions were necessarily determined by the
officers of that department before they issued this patent. The
patent which the department issued in 1876 was a judgment of that
tribunal that no such claim did exist on May 10, 1872, and that no
adverse rights would be affected by issuing it in accordance with
the provisions of the act of that date. It is at the same time a
judicial determination of these questions, and a conveyance of the
legal title to every lode or vein whose apex lay within the surface
boundaries of the patented claim extended downward vertically.
If this action of the land department resulted from fraud, mis-
take, or erroneous views of the law, a court of equity might set aside
the patent, or declare it to be held in trust for him who had a bet-
ter right to it. Bogan v. Mortgage Co., 27 U. 8. App. 346, 11 C. C.
A, 128, and 63 Fed. 192; U. 8. v. Winona & St. P. R. Co,, 32 U. 8.
App. 272,15 C. C. A. 96, 107, and 67 Fed. 948, and cases cited. DBut
in this action at law it is, like the judgments of other special tri-
bunals vested with judicial power, impervious to collateral attack.
In the case of Steel v. Refining Co., 106 U. S. 447, 451, 1 Sup. Ct. 389,
which was an action of ejectment in which the plaintiffy’ title de-
pended on a patent issued upon a claim for mineral lands within
the limits of a town site, and the defense was that the patent was
void, because the land was not mineral, and the patentee was not
a citizen, and had not declared his intention to become such, the
supreme court held that proof of these facts was inadmissible to
attack the patent, and declared that the land department neces-
sarily “must consider and pass upon the qualifications of the appli-
cant, the acts he has performed to secure the title, the nature of the
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land, and whether it is of the class that is open to sale. Its judg-
ment in these matters is that of a special tribunal, and is unassail-
able, except by direct proceedings for its annulment or limitation.”
To the same effect are Heath v. Wallace, 138 U. 8. 573, 575, 11 Sup.
Ct. 380; Barden v. Railroad Co., 154 U. 8. 288, 14 Sup. Ct. 1030;
and Davis’ Adm’r v. Weibbold, 139 TU. 8. 507, 524, 11 Sup. Ct. 628.
In French v. Fyan, 93 U. 8. 169, 172, the supreme court held that
parol evidence was inadmissible to show that land patented to the
state of Missouri as swamp and overflowed land was not in fact
swamp or overflowed land, and that on that account the patent
was void. In Ehrhardt v. Hogaboom, 115 U. 8. 67, 69, 5 Sup. Ct.
1157%, that court held, on the other hand, that parol evidence was
inadmissible to show that land patented to a pre-emptor was swamp
_or overflowed land, and was therefore included in the grant to the
state of California, and that the patent to the pre-emptor was void
on that account. A patent to land or mineral lodes, over which
the land department of the United States has the power of disposi-
tion, and the jurisdiction to determine the claims of applicants for,
under the acts of congress, is impregnable to collateral attack,
whether the decision of the department on which it is based was
right or wrong, and the patent conveys the legal title to the prop-
erty to the patentee. U. S. v. Winona & St. P. R. Co., supra; Minter
v. Crommelin, 18 How. 87, 89; U. 8. v. Schurz, 102 U. 8. 378, 401;
French v. Fyan, 93 U. 8. 169, 172; Quinby v. Conlan, 104 U. 8.
420; Smelting Co. v. Kemp, 104 U. 8. 636, 645-647; Steel v. Refin-
ing Co., 106 U. 8. 447, 450, 452, 1 Sup. Ct. 389; Heath v. Wallace, 138
U. B. 573, 585, 11 Sup. Ct. 380; Knight v. Association, 142 U. 8.
161, 212, 12 Sup. Ct. 258; Noble v. Railroad Co., 147 U. 8. 174, 13
Sup. Ct. 271; Barden v. Railroad Co., 154 U. 8. 288, 14 Sup. Ct. 1030.
If a more careful analysis of the authorities upon and a more ex-
haustive consideration of these questions are sought, they will be
found in U. 8. v. Winona & St. P. R. Co., 32 U. 8. App. 272, 15 C. C.
A. 96, and 67 Fed. 948, which was decided by this court in 1895.
" Our conclusion is that a patent issued under and in accordance
with the provisions of the act of May 10, 1872 (17 Stat. 91, c. 152;
Rev. St. §§ 2322, 2328), to a mining claim located before the passage
of that act, conveys the legal title to every vein or lode of mineral
whose apex is within its surface lines extended downward verti-
cally, and is not subject to collateral attack in an action at law,
either on the ground that there was a claim adverse to that patent
when the act of 1872 was passed, or on the ground that adverse rights
were affected by its issue under the provisions of that act.

Moreover, neither the plaintiff in error nor its immediate or remote
grantor was ever in a position to attack the Frostberg patent, either at
law or in equity, at any time after the patent to the Dunderberg claim
was issued, on September 16, 1873. Conceding, but not deciding,
that the locator of the Dunderberg claim, in 1867, then had the right,
under the act of 1866, to follow the Dunderberg lode in any direc-
tion from his discovery shaft in which it lay, he rencunced that
right when he availed himself of the benefits of the act of 1872, and
accepted his patent under that statute. That act provided that he
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might obtain a patent according to its terms, or that he might re-
tain the rights he had acquired under the act of 1866. He could not
obtain a patent, however, under either act, until he located the bound-
aries of his claim upon the surface of the ground, and limited his
claim by those boundaries. We have already seen that the act of
1866 required such a location before a patent could issue. The act
of 1872 required the applicant for a patent to file his application
with a plat or field notes of the claim made by the surveyor general,
showing accurately the boundaries of his claim. It required him to
post a copy of the plat and of the notice of his application for a pat-
ent on the land claimed, and it required him to file a copy of this
notice and proof of the posting in the local land office. The regis-
ter of that office was then required to post and publish notice of the
application for 60 days, and thereupon a patent issued, if no adverse
claim was filed. 17 Stat. 91, 92, c. 152, § 6; Rev. St. § 2325. That
act provided that the patenfee under it should have the right to
all lodes and veins whose apexes were within the surface boundaries
of his elaim. The patentee of the Dunderberg lode located his claim,
and accepted a patent for it, under the terms of this act. He lo-
cated it upon a tract of land which included his discovery shaft, and
was 3,000 feet long from north to south, and 70 feet wide from east
to west. It may be that he could have held the Dunderberg lode
within the surface boundaries of the Frostberg claim if he had so
located his claim upon the surface of the ground that the apex of
the Dunderberg lode within the Frostberg claim would have been
within the exterior boundaries of the Dunderberg claim upon the sur-
face. But he did not do so. He chose to so locate it that his lode
crossed both the side lines of his claim diagonally on its strike and
passed out of the claim more than 300 feet before it enteréd the
Frostberg claim. The claim of his grantee now is that it can re-
nounce this location and the limitations of the law and the patent
upon which it is based, and follow the lode wherever it leads, as the
discoverer might have done when he first found it, and before he
located his claim to the surface at all. It bases this claim upon the
provision of section 9 of the act of May 10, 1872 (17 Stat. 91, c. 152),
that the repeal of sections 1, 2, 3, 4, and 6 of the act of July 26, 1866
(chapter 262, 14 Stat. 251), shall not affect existing rights. But it
was not the repeal of these sections of the act of 1866 that affected
the rights of the owner of the Dunderberg lode. That repeal did not
deprive him of any right he had to follow his lode into the Frost-
berg claim. It was his location, entry, and patent of his claim,
from which the lode departed on its strike 300 feet before it reached
the Frostberg, that affected his rights. The act of 1872 required the
applicant for a patent to locate his claim on the surface of the ground
as a condition precedent to its issue, and it declared what rights he
should acquire thereby, for the express purpose of defining, fixing,
and limiting his claims and his rights. Under that act, the location
of a mining claim on the surface of the ground, and its entry for
patent, is a notice to the government and the public that the owner
claims all the exclusive rights and privileges granted by the act; but
it is no less a notice, and a legal notice, that he renounces and aban-
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dons te the government all other rights and privileges pertaining to
his discovery of the lode for which he asks the patent. It would
work manifest injustice to permit one who has located, and excluded
all others from a claim of the full size allowed by the acts of con-
gress, and from all veins whose apexes lay within its surface, to
follow the lode upon the discovery of which that claim was based at
right angles to his location, and without its side lines, for a distance
equal to the length of his claim. In our opinion, the acts of 1866
and 1872 confer no such privilege. A claimant who discovered and
located a lode mining claim under the act of 1866 renounces and
abandons all rights and privileges to follow his lode on its course be-
yond the exterior lines of his patented claim, when he locates it upon
the surface of the ground, enters it, and accepts a patent for it under
the act of May 10, 1872.

Since the side lines of the Dunderberg claim crossed the course of
the strike of the vein, they constitute end lines; and, under the pat-
ent to it, the owner of that claim was without right to the posses-
sion of that lode outside of those lines, after he obtained his patent,
in 1873. Mining Co. v. Tarbet, 98 U. 8. 463; Iron Silver-Mining Co.
v. Elgin Mining & Smelting Co., 118 U. 8. 196, 207, 6 Sup. Ct. 1177;
King v. Mining Co., 152 U. 8, 222, 228, 14 Sup. Ct. 510. The owner
of the Dunderberg claim, therefore, had no right or interest in any
lode or vein in the demanded premises at any time after 1873, and
the plaintiff in error acquired po such right or interest from him.,
It acquired none by its deeds of the Subtreasury or Silver Chain min-
ing claims, because those claims were not initiated until after the
Frostberg claim was located and patented. All its claims, there-
fore, are under grantors, immediate and remote, not one of whom
was in privity with the United States, or had acquired any right to
the property in controversy when it was patented to the grantors of
the defendants in error in 1876, This fact is fatal to its claim to
avoid the patent to the Frostberg claim, in equity as well as at law.
One who was not in privity with the United States, and who had
acquired no right to the land or lode when it was patented to an-
other, cannot successfully attack such a patent, either at law or in
equity. Deweese v. Reinhard, 19 U. 8. App. 698, 706, 10 C. C. A,
55, 59, 60, and 61 Fed. 777, 781; Hartman v. Warren, 40 U. 8. App.
245, 22 C. C. A. 30, and 76 Fed. 157, 163.

It is assigned as error that the court admitted in evidence testimony
given, and leases made by the defendants in error and their gran-
tors in 1882, 1884, and 1888, which tended to show that they were
in possession and exercising acts of ownership over the demanded
premises subsequent to the sale of the Dunderberg, Subtreasury, and
Silver Chain claims by Old, in 1879; and that it also admitted in
evidence two letters from the defendant in error Robert O. Old, one
to B. C. Catron, superintendent, and the other to C. A. Cameron,
secretary, of the Dunderberg Company, which were written in 1883,
and in which Old asked permission to use the Tyler crosscut and
shaft to enable him to lease a part of the Frostberg lode, commen-
cing at or near the line between that lode and the property of the
Dunderberg Company, and running easterly 250 feet, together with
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the answer of Catron that he might use the crosscut, but could not
use the shaft, and the answer of Cameron that he had referred the
matter to Catron and the trustees of his company. But this evidence
was introduced to rebut the plea and proof of license and estoppel
which the plaintiff in error had made. The Dunderberg Company
had answered that it entered within the boundaries of the Frost-
berg claim by the express license and assent of the defendant in
error Robert O. Old; that when he sold the Dunderberg, Subtreas-
ury, and Silver Chain mining claims to its grantor, Brown, he had
represented to him that he thereby sold and caused to be conveyed
to him, and that he thereby delivered, all the ore in the Dunderberg
lode, whether within the side linegs of the Frostberg claim or not,
and that the Dunderberg Company had followed and worked the
Dunderberg vein for 300 or 400 feet within the lines of the Frostberg
claim, and had been in notorious and uninterrupted possession of the
Dunderberg vein, both within and without the lines of the Frostberg
claim, from May 29, 1879, until the commencement of the action,
with the full knowledge and assent of the defendants in error. These
allegations had been denied. The Dunderberg Company had intro-
duced evidence which tended to sustain them,—notably the testi-
mony of Mr. Catron, its superintendent, that a lessee of Old, who
held a lease of 200 feet within the Frostberg lines on May 29, 1874,
surrendered it, and said that he took it of Old on condition that he
should deliver possession to Brown if the sale of that date was con-
summated; the testimony of the same witness that in 1882 he stop-
ped the shipment of some ore which had been taken from the Frost-
berg claim by miners who claimed to have a lease upon it from
0ld, that he notified Old of this fact, and the latter denied that he had
given them any lease, and said that that was not his ground; and
the testimony of Brown that, when he purchased, Old took him down
into the Tyler crosscut, and delivered to him the possession of a drift,
where men were working, which extended into the Frostberg claim
a distance of from 40 to 60 feet. In fact, the plaintiff in error ten-
dered the issue of its exclusive possession of the ore in the Dunder-
berg vein within the Frostberg claim, from 1879 until the action was
commenced, with the assent of the defendants in error, and it intro-
duced evidence to sustain its side of that issue. It could not have
been irrelevant to this issue for the defendants in error to prove
that during this period they were in possession of the premises; that
they leased, them to miners, who removed the ore; and that they
notified the plaintiff in error that they were doing so, and obtained
permission to use its crosscut for that purpose. That appears to
have been the only effect of the evidence that is here challenged, and,
in our opinion, it was not incompetent to rebut the testimony which
the plaintiff in error had introduced in support of the issue of license,
estoppel, and possession which it had tendered. The judgment be-
low must be affirmed, with costs; and it is so ordered.
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SWENSON et al. v. MYNAIR et al.t
(Circuit Court of Appeals, Fifth Circuit. February 20, 1897.)

No. 546.

1. DEEDS—MISDESCRIPTION. .
The fact that a deed erroneously describes the land conveyed as part of
a certain grant does not render it any less a deed to the land therein
otherwise unmistakably described.

2. Trespass 170 TrY TiTLE—Pnroor or PAYMENT OF TaAxEs.

Under Rev. St. Tex. 1895, art. 3342, to sustain a plea of limijtation in an
action of trespass to try title to land, it is not necessary to prove the pay-
ment of taxes by the production or help of tax receipis or of the assessment
roll, but it may be done by the testimony of one who knows the fact, or
by circumstantial evidence; and it is not necessary that the remndition for
taxes should be made by, or even in the name of, the one claiming under
the statute, and a mistake in the name of the original grantee is imma-
terial, :

Mazxey, District Judge, dissenting,

In Error to the Circuit Court of the United States for the North-
ern District of Texas,

This was an action of trespass to try title, brought by S. M. Swen-
son against Frank Mynair, E. Tinsley, J. R. Tinsley, T. B. Cox, W.
L. Smith, Paul Nemec, and E. H, Dickson. Judgment was rendered
for defendants, and, plaintiff having subsequently died, this writ
of error was prosecuted by his legal representatives.

D. W. Doom, M. C. H. Park, and T. W. Gregory, for plaintiffs in
error, .
L. W. Campbell, for defendants in error.

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY,
District Judge.

McOORMICK, Circuit Judge. S. M. Swenson, a citizen of New
York, brought this action February 18, 1895, against Frank Mynair,
E. Tinsley, J. R. Tinsley, T. B. Cox, W. L. Smith, Paul Nemec, and E.
H. Dickson. It is the Texas real action of trespass to try title.
The petition is in the statutory form. The defendants, in addition
to the general issue, presented pleas under the statute of five years'
limitation. On the trial the judge charged the jury that the plain-
tiff had shown title to the land in controversy, but that the defend-
ants had established their pleas of limitation, and directed a ver-
dict to be returned for the defendants. Omn this verdict judgment
was entered May 13, 1896, that plaintiff take nothing, and that de-
fendants have judgment and execution for their costs. 8. M. Swen-
son, the plaintiff, died June 13, 1896, and his legal representatives
prosecute this writ of error. They concede that the defendants
had actual adverse possession of the land in controversy for more
than five years prior to the institution of the suit, and that during
all of this period they claimed the land under deeds duly registered,
which described the lands by metes and bounds; and the plain-

! Rehearing denied April 14, 1897,



