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could not be made without permission of the court, in its !D.seretion.
Code Civ. Proc. Kan. § 397; Mason v. Ryus, 26 Kan. 466.
4. The memorandum of Judge Riner, filed June 3, 1894, was, in

substance, a general finding in favor of the defendant; but, if that
finding was defective in form, the general finding set forth in the
record of December 4,1895, which was made when Judge Riner was
on the bench, and which includes the ruling of the court upon the
plaintiff's motion to dismiss, was a sufficient general finding in the
case in favor of the defendant, and the judgment thereupon was full
and complete. The court might announce its findings in open
court,and have them entered on the record, as well as to write them
out and file them. The submission of the cause to the judge con-
tinued until the case was finally decided and judgment entered.
5. There are no exceptions in the case in respect to evidence of-

fered or admitted. It does not appear that any evidence offered
on behalf of the plaintiff was excluded, or that objections on the
part of the plaintiff to evidence offered by the defendant were called
to the attention of the court by any request for a ruling thereon.
Even in this record it is not indicated to what evidence the objec-
tions could have been pertinent.. An objection, on whatever
grounds, to "sundry records and books," etc., and to "oral and written
testimony tending to establish all and every of the matters," etc.,
is uncertain and meaningless. The judgment is affirmed.

MORGAN v. ROGERS et al.

(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.)

No. 839.

1. LAND SUBSEQUENT.
The act of May 21, 1872, to enable the city of Denver to purchase cer-

tain land In Colorado for cemetery purposes, and authorizing the may.or
of the city to enter the designated 160 acres at the land office at the· mini-
mum price, to be held and used as a burial place by said city and vicinity,
did not operate to annex any condition to the grant so authorized; and as
the patent issued pursuant thereto conveyed the title absolutely, without
mention of any use, a condition subsequent will not be implied, and the
subsequent appropriation of the land to other purposes than that expected
does not work a forfeiture. .

2. SAME.
After the government hll$ parted with the absolute title to land, it can-

not annex any condition to that title, nor limit the use to which the land
may be devoted. And especially is this true after the title has passed from
the original grantee to others.

8. SAME-NAKED TRUST.
Where a city, by its charter, was empowered, in Its corpo'rate name, to

acquire and hold the title to lands for public purposes, and to sell and con-
vey the same, the grant by a patent to the mayor of the city in trust for
the city, and to his successors and assigns forever, created a mere naked,
passive trust, under which the entire beneficial use, possession, and control
vested at once and absolutely in the city, as, under the English statute of
uses, which is part of the common law in this country, the use wa.s executed
on the delivery of the patent.
79 F.-37



578 79 FEDERAL· REPORTER.

In Error to the Circuit Court of the United States for the District
of Colorado.
1:'h'il:i action of ejectment bronghtby Platt Rogers, as mayor

of the city QfDenver, and the city of Denver, against Samuel B. Mor-
gan. Judgment was rend€I'ed in favor of plaintiffs upon demurrer
to the answer, and defendant brought this writ of error.
Willard Teller (H. M. Orahood and E. B. Morgan with him on

tIle brief), for plaintiff in error. .
. F. A: Williams (G. Q. Richmond with him on the brief), for
defendantlil in error.
Befortt !SANBORN and.· THAYER, Circuit Judges, and LOCH-

REN, District Judge.

LOOHRIDN, District Judge. This is an aotion of ejectment
brought by the defendants· in error against the plaintiff in error
and numerous other persons to recover the possession of the S. t
of the N. E .. ! of the S. E. ! of section 2 in township 4 8., of range
68 W., in the county of Arapahoe and state of Colorado, and comes
here by writ of error to review the judgment of the circuit court
rendered in favor of the plaintiffs below against the defendant,
Morgan, upon demurrer to his answer to the plaintiff's complaint.
The complaintalleges that by virtue of an act of congress approved
May 21, 1872 (17 Stat. 140), a patent of the United States, on No-
vember 15, 1873, was duly issued, conveying to Joseph E. Bates,
mayor of the city of Denver, and to his successors and assigns for-
ever, lands described, including the land aforesaid, in trust for
the city of Denver. This patent was recorded March 26, 1875,
in the office ·of the register· of deeds of said county, and the de-
fendants have entered upon and occupied the land in question.
The answer of defendant Morgan admits the entry upon and oc-
cupation by the defendants of the land in dispute, and sets out
in full the act of congress of May 21, 1872, referred to in the com-
plaint, the title of which is, "An act to enable the city of Denver
to purchase lands in Colorado for cemetery purposes." It
enacts "that the mayor of the city of Denver, Colorado territory, be,
and is hereby authorized to enter through the proper land office,
at the minimum price per acre, the following lands belonging to
the United States [description], being 160 acres of land lying ad-
jacent to the city of Denver, to be held and used as a burial place
for the said city and vicinity." The answer then sets out a copy
of the patent, which, after reciting payment for the lands made
by Joseph E. Bates, mayor, in trust for the city of Denver, grants
"unto said Bates, mayor, in trust for said city, and to his succes-
sors, the said tract." Habendum: "Unto said Bates, mayor, in
trust for the city of Denver, and to his successors and assigns for-
ever." The patent contains no reference to the act of May 21,
1872, nor any reference to any use of the land. The answer also
sets out in full another act of congress of January 25, 1890, which
refers to the previous act of May 21, 1872, and corrects an error
in the description of a part of the land (not affecting the land in
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question), and confirms the patent, which contained a correct de·
scription, and provides "that the city of Denver be, and it is hereby
authorized to vacate the use of the said land, or any part thereof,
as a cemetery, and to appropriate the use of the same for a pub-
lic park or grounds, and to no other purpose." The answer fur·
ther sets forth that upon the petition of the Right Reverend Joseph
P. Machebeuf, catholic bishop of the diocese of Denver, represent·
ing that the N. E. i of the S. E. -1 of section 2, township 4, range
68, had been used by the members of the Catholic Church of Denver
and Arapahoe county as a burial place since 1863, and asking that
the same land be conveyed to him, the said bishop and his succes-
sors in office, the city of Denver, by its mayor, by deed dUly exe·
cuted pursuant to vote of the city council of the said city of Den-
ver, in consideration of $50 then paid therefor, conveyed the land
last above described to said Joseph B. Machebeuf, his heirs and
assigns forever, which deed was duly recorded in the records of
said county, February 7, 1874. The answer further avers that on
April 25, 1887, the said Joseph P. Machebeuf, by deed, conveyed to
said defendant, Morgan, the land in dispute, for thl:: consideration
of $20,000, and that on May 2, 1887, the Colorado Catholic Loan &
Trust Association, to whom Machebeuf had previously conveyed the
same land, also deeded the same to said Morgan, who entered there-
on, and platted the same as an addition to the city of Denver, and
that the other defendants hold through conveyances of lots from
said Morgan, and that the city of Denver levied and collected taxes
on said lots for the four years from 1888 to 1891, inclusive.
1. The act of congress of May 21, 1872, to enable the city of

Denver to purchase certain land in Oolorado for cemetery purposes,
and authorizing the mayor of the city of Denver to enter the desig-
nated 160 acres at the land office at the minimum price, to be held
and used as a burial place by said city and vicinity, did not operate
to annex any condition to the grant so authorized. Conditions sub·
sequent are not favored, and the terms used must clearly show that
it was intended that the grant should be on condition, or they will
not be construed to have that effect. In this case, although the
use to which it was expected the land would be put is mentioned,
it is rather as an explanation of the reason for permitting such an
unusual entry of the land by a municipal corporation, than for any
other purpose. There are no words restricting the use to that men-
tioned, nor providing for forfeiture in case the land is put to other
use.
2. The patent by which the title to this land was conveyed con-

veys the land absolutely, in fee, and without mention of any use
whatever.
3. The later act of June 25, 1890, in terms, confirms and approves

this patent; and the act was operative further in correcting a mis-
taken description in the former act, which had been corrected in the
patent, and which affected another tract, and not the land here in
dispute. The provision of this later act as to the use to which the
land might be put is inoperative. After the gdvernment had parted
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with the absolute title to the land, congress could not annex any
condition to that title, nor limit the use to which the land might
be devoted. Especially is this true as to the land in dispute here,
as before the passage of' that later act the title to such land had
passed from the city of Denver by its deed to Machebeuf, and from
Machebeuf to Morgan and his grantees.
4. Thepatent of November 15, 1873, conveyed and vested the

legal title to the land described in the city of Denver, and not in
Joseph E. Bates, the mayor, and his successors. Under the pro-
visions of,thecharter of the city of Denver quoted in the answer in
this case, the city of Denver was empowered, in its corporate name,
to acquire and hold the title to lands for public purposes, and to sell
and convey the same. It was under no disability, therefore, in re-
specttothe power to receive and hold the title to the land can·
veyed by this patent. Although the grant by the patent was in
terms to "said Bates,mayor, in trust for the city. of Denver, and
to his and assigns forever," such trust was a mere naked,
passiveft'tIst, under which the entire beneficial use, possession, and
control vested at once anll absolutely in the city of Denver. Un-
der the English statute of uses (27 Hen. VIII. c. 10), which is part
of the common law in this country, the use was executed on the
delivery of the patent, and the complete legal title, at law and in
equity, passed at 'once to, and vested in, the city of Denver, as the
cestui que use.
5. It follows that, if the allegations of the answer are true, the

title to the land in question passed by the deed of the city of Den·
vel' to Machebeuf, and from Machebeuf, by deed, to Morgan. The
demurrer/should have been overruled. The judgment is therefore
reversed, and the cause remanded for further proceedings.

LANYON 1'. EDWARDS et atf

(Circnlt Court ot Appeals, FIfth CircuIt. February 2, 1897.)

No. 545.

AND COI,LUSION-TRESPASS.
A petItion In an actIon for alleged conspIracy and collusion, trom whIch

It appeared that the acts complained of as trespasses were committed by de-
fendants In the execution of the judgment of a state court and in enforcIng
a valId mortgage, held not sufficient to state a cause of action.

In Error to the Circuit Court of the United States for the Western
District of Texas.
W. H. Brooks, for plaintiff in error.
H. P. Drought, for defendants in error.
Before PARDEE and McCORMICK, Circuit Judges.'

II PetItion for rehearing denIed AprIl 14, 1897.


