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of l'antage that the pledgee occupies with reference to the pledgor.
Peagler v. Stabler, 91 Ala. 308, 9 South. 157; Linnell v. Lyford,
'12 :Me. 280; Marshall v. Thompson, 39 137, 39 N. W. 309;
Niggeler v. Maurin, 34 Minn. 118, 24 N. W. 369; Ford v. Olden, L.
R. 3 Eq. 461.
As the agreement to buy back these bonds was, in our opinion,

the price paid by Ritchie to retain his equity of redemption,-a
right which must have been accorded him without price,-we think
that the bargain was an unconscionable one, and one which, con·
sidering the relation. of pledgee and pledgor existing between Payne
and Ritchie, and the latter's straitened circumstances, cannot be
permitted to stand. The debt of Ritchie to Payne, as fixed in the
decree below, must therefore be reduced by as much as was in-
cluded therein, on account of the obligation of Ritchie to buy back
the bonds. In other respects, the decree of the court below must
be affirmed, except that the circuit court is directed to credit divi-
dends declared .and received by the pledgees since the entry of the
decree below. The order of the court will be, therefore, that the
decree of the court below be modified in accordance with this opin-
ion, and the decree be enforced according to its provisions for ad-
vertisement and sale, as if entered upon the date upon which the
mandate of this court shall be filed in the court below. The ap-
pellants will pay five-sixths of the costs of. the appeal, and the ex-
ecutors of Payne will pay one-sixth.

MATTHEWS v. COLUMBIA NAT. BANK et al.
(Oircuit Court, D. Washington, W. D. March 31, 1897.)

1. BANKS-INCREASE OF STOCK-RECOVERY OF MONEY PAID FOR STOCK.
Where a vote by the stockholders of a bank to increase the capital

stock to a certain amount never became effective because only one-half
the proposed increase was subscribed and paid for, the board of directors
was not authorized to cancel one-half the proposed additional stock which
had not been subscribed for, nor to give the assent of the corporation to
an increase to any amount; the shareholders alone being authorized to
determine whether there should be any increase,and to fix the amount.
And a stockholder who subscribed and paid for new stock issued under the
original plan is entitled to recover back the amount thus paid, even though
there was afterwards a valid vote of the stockholders to increase the
stock to the smaller amount, as he never assented to a subscription for
stock under the new plan.

2. SAME-STOCKHOLDERS' MEETINGS.
Where the articles of association of a bank provided that meetings of

shareholders might be called by the board of directors, or by any three
shareholders, a resolution carried at a meeting called by the president
and cashier was not a valid act of the corporation, all the shareholders
not being present.

S. SAME-ESTOPPEL.
A stockholder in a corporation is not estopped from questioning the

validity of a stockholders' meeting by reason of his participation in the pro-
ceedings by proxy, as his agent was only authorized to act at lawful meet-
ings.
Action at law by L. P. Matthews against the receiver of the Col-

umbia National Bank to establish a claim for money received by
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the insolvent bank fol' plaintiff's use. Jury ,waived. Trial by the
court.
T. W. Hammond, for plaintiff.
Philip Tillinghast, for defendants.

HANFORD, District Judge. From the evidence and admissions
of the parties on the trial the facts of this case appear somewhat dif-
ferent from the allegations of the plaintiff?s complaint heretofore con-
sidered upon a demurrer. 77 Fed. 372. The true history of the
case, briefly stated, is as follows: In 1892, the Oolumbia National
Bank was in operation with a capital stock of $200,000. The share-
holders voted to increase the capital to $500,000, and new stock was
subscribed and paid for to the amount of $150,000. On account of
the failure on the part of the shareholders to take the remaining one-
half of the proposed new issue of stock, the matter hupg fire until in
the month of July, 1895, when the directors of the bank requested
the comptroller of the currency to authorize and certify an increase
of the capital stock to the amount which had been paid for. The
comptroller of the currency did not take definite action by refusing
to grant the certificate, but notified the officers of the bank that the
increase of capital would be authorized and certified, provided the
shareholders would vote in favor of an increase to that amount. A
meeting of the shareholders, called by the president and cashier of
the bank, was held in September, 1895, and at said meeting a large
majority of the stock, but not all of it, was represented, and a resolu-
tion in favor of an increase of capital to the amount of $150,000 was
carried. This action was reported to the comptroller of the cur·
rency, and on the 23d day of October, 1895, he certified that the
capital had been increased and paid up, and on the following day he
declared the bank to be insolvent, and placed a bank examiner in
charge of it. In the year 1892 the plaintiff subscribed for 23 shares
of the proposed new stock, and made full payment therefor, and this
action is to recover back the amount so paid. The plaintiff was not
present at the meeting of the shareholders in September, 1895, al·
though he was represented by one T. W. Bean, who assumed to act for
him, and voted in his name under a proxy authorizing him to attend
meetings of the shareholders, and represent the plaintiff's stock.
The plaintiff did not at any time subscribe for new stock after the pro·
posal to make the increase $150,000 instead of '300,000. The books
of the bank at all times showed that the proposed increase of capital
remained uncertified. Although one of the grounds for my ruling
on the demurrer to the complaint in this action has been eliminated
by the evidence showing that the comptroller of the currency did not
exhaust his power to determine whether or not an increase of the
capital of the bank to the amount of $150,000 should be authorized
by a definite refusal to grant the request of the board of directors,
still enough of the plaintiff's case has been established upon the trial
to entitle him to recover. The case is materially different from the
cases of Delano v. Butler, 118 U. S. 634, 7 Sup. Ot. 39; Aspinwall v.
Butler, 133 U. S. 595,10 Sup. Ct. 417; and Bank v. Eaton, 141 U. S.
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227,11 Sup.'Ct. 984,-for in those caSeR it was decided that the board
of directors had power to make disposition of the increased capital of
the bank in excess of the amount subscribed for, and that the action
of the board of directors and the comptroller of the currency was
binding upon all of the subscribers for new stock; and the court
found as a fact that the corporation, through its board of directors,
had given its assent to the proposed increase of capital in a manner
authorized by law. But under the law existing at the time of the
transactions involved in this case, and the ruling of the comptroller
of the currency, the board of directors of the bank were not author-
ized to cancel one-half of the proposed additional stock, which had
not been subscribed for, nor to give the assent of the corporation
to an increase of any amount. The shareholders alone were author-
ized to determine for the corporation whether or not there should be
any increase, and to fix the amount. The action of the shareholders
in 1892 failed to become effective, because only one-half of the pro-
posed increase was subscribed and paid for. The resolution author-
izing an increase of the capital to the amount of $150,000, carried at
a meeting of the shareholders in September, 1895, was not a valid
act of the corporation, because the meeting was not called by compe-
tent authority. The articles of association of the bank provide that
meetings of the shareholders may be called by the board of directors,
or by any three shareholders. The president and cashier are not
empowered to call meetings of the shareholders. A meeting not
called lawfully cannot act so as to bind the corporation, unless all
the shareholders attend, which they did not in the case of the meet-
ing referred to. The plaintiff is not estopped from questioning the
validity of said meeting by reason of his participation in the proceed-
ings by proxy. Mr. Bean was only authorized to act at lawful meet-
ings: He could not bind the plaintiff by waiving objections to a
meeting not laWfully called, and not attended by all the stockholders.
E"en if otherwise valid, the vote at said meeting in September, 1895,
failed to become effective so as to bind this plaintiff, because it was
the initiation of a plan to increase the capital of the bank, entirely
different from the first attempt; and the plaintiff's subscription for
stock to be issued under the plan of 1892 could not be carried over as
a subscription 'for new stock under the plan for 1895, without his
assent. There is no pretense that he ever did assent to any subscrip-
tion for shares of an issue of $150,000 of new stock. The argument
advanced on the part of the receiver that effect must be given to the
comptroller's certificate as a quasi judicial determination of a fact of
the same character as where the comptroller decides that a national
bank has become insolvent, and that the certificate is, therefore, not
subject to collateral attack, is, in my opinion, unsound. Subscrip-
tion forstockis a contract, and the elementary principles of the law
dfcolltracts make it impossible for a person to be bound as a sub-
scriber for stock who has never assented to be thus bound. I hold
that plaintiff is entitled to recover back the amount of money
which he paid into the bank for stock which he never received. Let
there be findings and a judgment for the plaintiff in accordance with
this opinion. .
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1. RATUWADS-INJURY TO EXPRESS MESSENGER.
While a railroad company is under no obligation to carry an express

messenger as SUCh, yet when under a contract with the express company
it does carry him it is discharging its function as a common carrier of per-
sons, and he does not lose his rights and character as a passenger becaust1'
he travels in a special car provided by the railroad company.

2. SAME-CONTRACT EXEMPTIl'\G pm))! LIABILITY.
A contract whereby a passenger on a railroad train agrees not to hold

tbe railroad company liable for injury to him caused by the negligence or
the company or its servants is void, as against public policy, and this rule
applies to an express messenger carried by a railroad company in a special
car, under a contract with tbe express company.

This was an action at law by William Voight against the Baltimore
& Ohio Southwestern Railway Company to recover damages for per-
sonal injuries. The case was heard on demurrer to the answer.
Plaintiff's petition alleges that on the 30th of December, 1895, he was trav-

eling as a passenger for hire, being an express messenger, on a train of the
defendant company; that through the negligence of the defendant and its
servants the train upon which he was collided with anotber train of the de-
fendant, whereby he sufferffi serious and permanent injuries, for which be
asks damages. The defendant answered, and it.s second defense was as fol-
lows: "(2) For a second and further defense this defendant says that on said
30th day of December, 1895, it was, and for a long time prior thereto had been,
a corporation duly organized under the laws of the state of Ohio, engaged in
tbe operation of its railroad extending from Cincinnati, Ohio, to St. Louis,
Missouri, and to other places, and was so engaged at the time of the collision
set forth in plaintitr's petition. Defendant says that theretofore, to wit, on
the 1st day of March, 1895, it entered into a contract with the United States
Express Company, a joint-stock company duly authorized by law to carryon
the express business, and to enter into such contract, wbereby it was agreed
between said express company and this defendant, among other things, that
it would. furnish for said express company on defendant's line between the
city of Cincinnati and said city of St. Louis certain cars adapted to the car-
riage of such express matter as said express company should desire to have
transported over said line in said cars. Defendant says It was part of said
contract that one or more employ1is of said express company, known as mes-
sengers, should accompany said gocds in said cars over the said line of this
defendant's railroad, and for such purpose be transported therein free 01
charge, and'that it was further provided in said contract that said expres!>
company should protect this defendant and hold it harmless from all liability
it might be under to such employes for any injuries they might sustain while
being transported by this defendant over its said line for the purpose afore-
said, wbether said injuries were caused by the negligence of this defendant
or its employes or otherwise. This defendant further says th:1-; in pursuance
to its said contract with said express company it placed upon lts line of rail-
road Cincinnati and St. Louis for said express company certain cars
known as 'express cars,' and was hauling one of said cars in one of its trains
on. said 30th day of December, 1895, at the time said coUision occurred. De-
fendant says that prior to said 30th day of December, 1895, the said plaintiff
made application to the United States Express Company in writing for em-
ployment by it as an express messenger; and in pursuance to said application
said plaintiff was, prior to and at the. time of said collision, so emp'loyed by
said express company under a certain contract in writing, by the terms where-
of plaintiff did assume the risk of all accidents and injuries which he might
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