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ties which will render it inequitable to reform a contract, and serve
as ·a basis for the defense of laches, must be substantial, so that
hardship will result from disturbing the new relations which have
grown up through acquiescence or delay. Galliher v. Oadwell, 145
U. S. 373, 12 Sup. Ct. 873. Assuming, for the purposes of demurrer,
the truth of the allegations of the bill, the sole hardship apparent
in the present case iR that of depriving the defendant of the tech-
nical advantage which he now has, or hereafter may have, in set·
ting up in a court of law an inequitable claim. The lapse of time
from the making of the error, on August 23, 1893, to the filing of
the present bill, on July 30, 1896, in the absence of a substantial
change of conditions, could hardly be considered sufficient to bar
the plaintiff's right of reformation, even were there no explanation
of the delay. But the bill alleges that the mistake was not discov-
ered by plaintiff until after the bringing of its suit at law, on June
24, 1894; that no claim was made by defendant for any breach of
warranty involving the matter in question until after the bringing
of that suit; that on August 12, 1895, the discovery of the error
was communicated to the defendant, with a request to rectify it;
and that on November 14, 1895, plaintiff brought in a state court
of Massachusetts a bill in equity for reformation, which, on July
30, 1896, was dismissed upon demurrer for want of jurisdiction.
Tbese allegations show a reasonable degree of diligence upon the
part of the plaintiff, especially in view of the fact it does not seek to
enlarge its right by the reformation, but merely to defend against
a counterclaim first asserted by defendant but little more than two
years before the filing of this bill. As, upon the case stated, the
pendency of the suit at law tends in no wise to the prejudice of
the defendant, and the defendant has suffered no substantial detri-
ment from plaintiff's delay in seeking reformation, the demurrer is
overruled.
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UNITED MINES CO. v. HATCHER.

(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.)

No. 847.

1. CORPORATIONS-LEASE-LIABH,ITY OF LESSOR FOR DEBTS OF LESSEE.
Where a mining corporation executed a lease of its property for five

years, by which the lessee covenanted to organize a "leasing company,"
to which the lease was to be assigned, stipulating that the stock of the new
corporation was first to be offered to the stockholders of the lessor, the
new corporation thus organized was not identical with the old, although
the greater part of the stock was subscribed for by the stockholders of the
old cOl1J(lration, and the statutory lJens of persons who have furnished
supplies to the new corporation while operating the mines under the lease
do not attach to the title of the lessor as owner of the mine. 75 Fed. 368,
reversed.

2. SA?IE-RETROSPECTIVE STATUTES.
The lien law of (J{)lorado having provided for a lien In favor of all per-

sons who should perfOTm labor or furnish material in the working of a
mine, with the proviso that the statute shall not apply to the owners of any
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mine "when the same shall be worked by lessee or lessees," an amendment
to the statute materially modifying that proviso must be held to apply only
to leases made after its enactment, as to give it a retrospective operation
would be contrary to the express inhibition of section 11 of article 2 of the
constitution of Colorado.

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.
This was a suit in equity, brought by Ernest J. Hatcher against

the United Mines Company and the United Leasing Company to
enforce a mechanic's lien. Judgment was rendered against de-
fendants, and the United Mines Company has appealed. The opin-
ion of the circuit court is reported in 75 Fed. 368.
This is a suit in equity to establish and enforce alleged statutory liens upon

four mining lodes or claims owned by the appellant, and situate in Mineral
county, Colo., on account of cordwood, timber, and other mining supplies
sold and furnished between October 1, 1895, and January 13, 1896, by the
appellee and other persons, for the workIng of the mine, to the UnIted
Leasing Company, wh'o, durIng that time, and prior thereto, had possessIon
of said mining claims, which adjoined each other, and was working the same
as a single mine. No question is made but that proper proceedings had been
tak'en under the Colorado statute to perfect the liens, and that the other lien
claimants had, before the suit was begun, for value, sold and assigned to
the appellee their accounts and claims for liens. The UnIted Leasing Com-
pany was made defendant, but did not answer, and the judgment against
that company was by default. The only question in the case is whether the
liens 31ttached to the title of the appellant as owner of the mine. The agreed
statement of facts shows that the appellant was an Iowa corporation, or-
ganized in December; 189'3, when it acqUired t'hlC title to this mine, and be-
gan to develop it, and that, after expending what moneys it could raise, and
Incurring an indebtedness to the amount of $15,000 or thereabouts, the di-
rectors, by authority of the stockholders, on April 1, 1895, executed an In-
denture of lease of said mIne, including said four minIng claims, to Robert
B. Reid, for the term otfive years from that date, in and by which tue said
Reid covenanted that he would at once pay all indebtedness of thltl appellant
at that date, not exceeding $15,000, to be repaid the lessee out of royalties
reserved; also that he would organize a leasing company, giving to the
stockholders of appellant the option to subscribe to the stock thereof before
the same should be opened to the general public for subscription, and would
assign such lease to the leasing company. Too lease contained covenants
respecting the development and working of the mine, and reserved royalties to
the lessor upon the are obtained,and also had provisions respecting for-
feiture and the determination of the lease. Such agreed statement further
shows that on the same 1st day of April, 1895, the possession of said mining
property passed under said lease to said Reid, Who, on the same day, with
other persons named, organIzed the United Leasing Company under the laws
of the state of West Virginia, with a stock limited to and that the
agreement for such organi21ation was receIved by the secretary of state <Yf
'Vest Virginia on April 5, 1895, and the charter of incorporation thereunder
was issued on the same day; that stock of said leasing company was thlen
issued to the amount of $25,000, and was nearly all subscribed and paid for
by stockholders of the appellant, as were likewise two later issues of such
stock of $25,000 each; that said lease was assigned and transferred as of its
date, but at a later time, by said Reid to said United Leasing Company,
who entered upon the development and working of the mine, and expended
about $7-:'i ,000, and incurred the indebtedness for supplies for which the said
liens are claimed, and ceased the operation of thle mine on January 13, 1896.
'1'he agreed statement also shows that the United Leasing Company had its
offices separate from those of appellant, and, while its stockholders originally
were also, with two exceptions, stockholders in the appellant company, yet
by transfers the stockholders became, in many instances, diverse.
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w. H. Bryant (0. S. Thomas and H. H. Lee with him on the brief),
for appellant.
John R. Smith (Albert L. Moses with him on the brief), for appel-

lee.
Before SANBORN and THAYER, Oircuit Judges, and LOCH-

REN, District Judge.

LOQHREN, District Judge, after stating the case as above, deliv-
ered the opinion of the court.
1. The lease executed by the appellant to Robert H. Reid on

April 1, 189'5, was valid and effectual as a lease and demise of the
mining property. The covenants constituted a valuable and suffi-
cient consideration, and under the lease he on that day became en-
titled to the immediate possession and use of the leased property,
and it is admitted that the possession of the property passed on
that day from the appellant to said Reid.
2. The terms of the lease did not constitute Reid the agent of

the appellant in organizing the United Leasing Company. It was
competent for the lessor to stipulate in its lease that the lessee
should organize such a company to assume the lease and carryon
the business, and Reid, in organizing such company, was fulfilling
his covenants in that behalf. So also the provision that the stock
of such new company should first be offered to stockholders of the
appellant to subscribe for, or not, at their option, would not make
the new corporation identical with the appellant, even if all the
stock had been so subscribed for as to have included all the stock-
holders of the appellant The corporation would not only differ
in organization, but in objects and functions. Richmond & 1.
Const. 00. v. Richmond, N. I. & B. Ry. Co., 15 O. O. A. 289, 68 Fed.
105; Exchange Bank of Macon v. Macon Const. 00. (Ga.) 25 S. E.
326. It follows from the foregoing that the possession and work-
ing of the mine passed from the appellant on April 1, 1895, to its
lessee, Reid, and soon afterwards to the United Leasing Oompany,
upon' Reid's transfer of the lease, and that at the time of the fur-
nishing of material by the appellee and otheI' lien claimants the
mine was being worked, not by the owner, the appellant, but by
its substituted lessee, the United Leasing Oompany, under the lease
which took effect, and under which the lessee entered into the pos-
session of the mine, on the 1st day of April, 1895.
3. The lien law of Oolorado at the time this lease went into effect

provided for a lien in favor of all persons who should perform work
or furnish material in the working of a mine, but with this excep-
tion: "Provided further, that this section shall not be deemed to
apply to the owner or owners of any mine, lode, deposit, shaft,
tunnel, incline, adit, drift, or other excavation, when the same shall
be worked by lessee, or lessees." Sess. Laws Colo. 1893, p. 321, § 8.
On April 13, 1895, by another act of the legislature of Oolorado,
the proviso was changed so as to read as follows: "Provided fur-
ther, that this section shall not be decmed to apply to the owner
or owners of any mine, lode, deposit, shaft, tunnel, incline, adit,
drift, or other excavation, who shall lease the same in small blocks
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of ground to one or more sets of lessees." Under the proviso in
the act of 1893, first above quoted, and which was in force when
the lease went into effect, the title of the appellant to the
could not be subjected to any lien for material furnished to the
lessee in working the mine. Any subsequent change in the statute
law which, without the consent of the lessor, would subject its prop-
erty to the payment of debts of the lessee, would seriously and in·
juriously affect the right and title of the lessor in the leased prop·
erty. The amendment of 1895 must be held to have a prospective
operation only, and to be applicable only to leases made after its
enactment. To hold that it applies to past leases is to give it a
retrospective operation, contrary to the express inhibition of sec-
tion 11 of article 2 of the constitution of Colorado. Railway Co.
v. Woodward, 4 Colo. 162; Lundin v. Railway Co., 4 Colo. 433.
Wherefore it is ordered that so much of the decree appealed from
as awarded a judgment against the United Leasing Company for
the sum of $5,199.85, together with costs of suit, be, and the same is
hereby, affirmed, and that the residue of said decree be reversed and
annulled, and that the bill of complaint be dismissed, as against
the United Mines Company, at the cost of Ernest J. Hatcher, com-
plainant.

GREGORY v. PIKE.
(Circuit Court of Appeals, First Circuit. March 13, 1897.)

No. 206.
1. ANCILLARY PROCEEDINGS-SERVICE OF PROCESS.

Proceedings seeking to enjoin the defendant from prosecuting any sults
touching certain matters except a certain equity cause are ancillary in
their nature; but the bill, being technically an original one, requires pro-
cess and service as other original bills of an ancillary nature.

2. SAME-SERVICE UPON ATTORNEY. .
While in nearly all, if not in all, of the classes of proceedings of an an-

cillary character, service of process may be made under some circumstan-
ces on the attorney of record or on some other agent of the defendant in
such proceedings, yet such special service is void in the absence of any
allegation appearing of record, or any order of court, supporting the sub-
stitution.

Appeal from the Circuit Court of the United States for the District
of Massachusetts.
This was a suit brought by Mary H. Pike against Charles A. Greg-

ory, praying an injunction restraining said Gregory, his agents and
attorneys, from further prosecution of certain suits touching the right
of the complainant in certain notes, or the proceeds thereof, or any
suits touching those matters, except a certain equity cause, to which
it is alleged this bill is brought as a branch or ancillary suit, and in
which the complainant prays this may be considered a cross bill.
The facts out of which the controversy arose are stated in 15 C. C. A.
38,67 Fed. 837, and 23 C. O. A. 138,77 Fed. 241. Process was served
on the attorney for said Gregory, and the court, upon motion, took the
bill of complaint pro confesso for_want of appearance and answer,


