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no foundation; The act of congress which admitted Utah as l'l state
accepted and ratified its constitution, and invested all its provisions
with all authority conferred by any act of congress.
2. The defendant telegraph company, by its contract with the

sender of the telegram, made in consideration of payment for the
service, was bound to him to transmit his message correctly, aDd
would be liable to him for any damage he might sustain as the
direct result of failure to perform such contrad, except in so far
as such liability had been lawfully limited by the terms of the con-
tract. It also owed a duty to the person to whom the telegram
was addressed, and to whom it was delivered by the telegraph com-
pany to be acted upon, to exercise care that the telegram so de-
livered should be authentic and accurate. The cases of May v.
Xelegraph Co., 112 Mass. 90, and Elwood v. Telegraph Co., 45 N.
Y. 549, sur;;tain the right of a person to whom a telegram is ad-
dressed and to whom it is delivered by the telegraph company, to
recoyer for damage caused by negligence of the character indicated.
But a telegraph company cannot be liable to a stranger to the
company and to the telegram,-one to whom it has never delivered
the message, and to whom it owes no duty whatever,-merely be-
cause he has seen the telegram, and acted upon it to his injury.
Telegraph 00. v. Wood, 6 O. O. A. 432, 57 Fed. 471; Bank v. Ward,
100 U. S. 195. The direction to the jury was correct, and the judg-
ment is affirmed.

BAWRINS v. PEIRCE.
(CIrcuIt Court, D. Indiana. AprIl 12, 1897.)

L APPEARANCE-WHAT CONSTITUTES-PETITION FOR REMOVAL.
The filing, by defendant, of a petition to remove the cause Into 11 federa.l

court, disclaiming any intention to submit to the jurisdiction of the state
court, is not an appearance in the action waiving defects in the service or
return of summo!1S.
PROCESS-DEFECTIVE RETURN-AMENDMENT.
The sheriff cannot amend his return on a lummona after the cause has

been removed Into a federal court.

Palmer & Palmer, for plaintiff.
Charles Schmettau, for defendant.

BAKER, District Judge. On February 12, 1897, the plaintiff
filed his complaint in the circuit court of Olinton county, Ind.,
against the defendant, for the purpose of recovering damages for
a personal injury alleged to have been received upon the railroad
under the control and management of the defendant as receiver.
On the same day a summons in due form was issued upon said
complaint, and was delivered on February 13, 1897, to the sheriff
of Olinton county, who made return thereon in words and figures
. follOWing:
"Came to hand Feb. 13, 1897, at 9 o'clock a. m.
"I have served the within summons as commanded, by reading the same to

and within the hearing of --, and by leaving a true and certified copy of
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the wIthin summons at the last or usual place or residence or 'Served, leaving
a copy with Harry S. McLeod, Agent for Co., Feb. 13,' 1897.

"Jerome Clark, Sheriff of Clint<ln County."

Said summons was made returnable on March 1, 1897. On that
day the defendant, by his attorney, filed a petition, accompanied
by a proper bond, for the removal of the cause into the circuit
court of the United States for the district of Indiana. In the peti-
tion for removal the defendant protested that the state eourt had
acquired no jurisdiction over his person, and disclaimed any and
all intent of entering his appearance to said cause in said state
court. Upon such petition and bond the state court ordered that
the cause should be removed for trial into the circuit court of the
United States for the district of Indiana, and that no further pro-
ceedings should be had in the state court. The transcript of the
record was filed in this court on the 3d day of April, 1897, and on
the same day the defendant, by counsel, moved the court in writ-
ing to set aside the sheriff's return of service, and to dismiss the
action for want of jurisdiction over the defendant, for the reason
that the sheriff's return of service showed that no service whatever
was had upon the defendant. Counsel for the plaintiff admit that
the return of the sheriff is insufficient to confer jurisdiction on the
state court, but contend that the defendant's appearance in filing
his petition for removal without raising any question as to service
or return of service of the summons in the state court was a full
appearance to the action, and waived any and all defects in the
service of the summons or in the return thereof. This contention
of counsel for the plaintiff is unfounded. The supreme court of the
United States in a recent case have held that the filing by a de-
fendant in an action in a state court of a petition for its removal
to the proper circuit court of the United States does not prevent
the defendant, after the case is removed, from moving in the fed·
eral court to dismiss it for want of jurisdiction of the person of
the defendant in the state court or in the federal court. Railway
Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126. And in the later case
of Society v. Spiro, 164 U. S. 281, 17 Sup. Ct. 996, it is held that a
defendant, by filing a petition in a state court for removal of a
cause to the United States court, in general terms, unaccompanied
by a plea in abatement, and without specifying or restricting the
purpose of his appearance, does not thereby waive objection to the
jurisdiction of the court for want of sufficient service of the sum-
mons. But in the present case, in the petition for removal the
defendant expressly protested against the jurisdiction of the state
court, and disclaimed any purpose or intention of appearing in said
cause, and submitting to the jurisdiction of the state court; so
that, irrespective of the principle announced in the two preceding
cases, there is no ground in this case for the contention that by
filing the petition for removal in the terms in which it was filed
the defendant submitted himself to the jurisdiction of the state
court. It is suggested by counsel for the plaintiff that McLeod,
upon whom process was served, was, in point of fact, the agent of
the defendant, and that, therefore, a valid service was made upon
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the defendant, and that the only defect is in the sheriff's return;
and it is claimed that the sheriff of Clinton county can amend the
return so as to show a legal service in point of fact. The jurisdic-
tion of the state court over this cause was terminated by the filing
of the petition for removal with the accompanying bond, and this
court can issue no order to, nor confer any authority upon, any
officer of the state court in respect to any matter or proceeding in
this cause in this court. The jurisdiction of this court over the
person of the defendant depends exclusively upon the jurisdiction
of the state court, and, inasmuch as the state court had acquired
no jurisdiction over the person of the defendant before the filing
of the petition for removal, nothing can be done in this court in
aid of the jurisdiction of the state court. Tallman v. Railroad Co.,
45 Fed. 156. It follows that the action must be dismissed.

PUTNAM et at v. TIMOTHY DRY-GOODS & CARPET CO. et at.
(Circuit Court, E. D. Tennessee. January 16, 1897.)

1. FEDERAL COUltTS-.TURISDICTTOKAI. AlvroUKT-ASSIGNMENT FOR CREDITORS.
In a suit, brought in behalf of all creditors, to administer a trust fund,

the amount of the fund to be administered determines the question of ju-
risdiction.

2. SAME-PAltTIE8 TO ACTION-CITIZENSHIP.
A creditor may in BOme cases maintain an action to enforce execution

of an assignment for the benefit of creditors without making the other cred-
itors parties, either plaintiff or defendant, though their names are set out
in the assignment. And the court has jurisdiction although the effect would
be to oust it of jurisdiction if they were made parties. Hotel Co. v. Wade,
97 U. S. 13, applied.

8. EQUITY JURISDICTION-ASSIGNMENT FOR CnEDIToRS.
Any creditor secured by an assignment may maintain a bill for the pur-

pose of enforcing due and proper execution of the trust.
4. OF TRUSTEE.

The court should be cautious in removing an assignee for creditors upon
the ground of misconduct; and where his conduct complained of proceeds
from a misunderstanding of his duty or from mistake, and not from any
dishonest, selfish, or improper motives, and the safety of the property is
not imperiled, the court generally will not remove him.

This was a suit in equity, brought by Putnam, Hooker & Co. and
others against Timothy Dry-Goods & Carpet Company and others, to
enforce the execution of an assignment for creditors executed by the
Timothy Dry-Goods & Carpet Company to E. A. Metz, in which there
was a motion to remove the trustee.
Pritchard & Sizer and Andrews & Andrews, for plaintiffs.
R. P. Woodard, for defendants.

CLARK, District Judge. The bill is brought in this case primarily
for the purpose of enforcing due and proper execution of the trust
assignment. It is well settled, of course, that any creditor secured
by the assignment, and a beneficiary thereunder, may maintain such a
bill. The first question which presents itself is that of jurisdiction


