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rendered against him who is first at fault. U. S. v. Arthur, 5 Cranch,
261; Gorman v. Lennox, 15 Pet. 117; Clearwater v. Meredith, 1
Wall. 2,6; Aurora Oity v. West, 7 Wall. 94; Hudson Canal Co. v.
Pennsylvania Coal Co., 8 Wall. 288. It is therefore unnecessary to
examine the response, unless the petition sets out a cause of action.
The statute requires the county, if necessary, to levy a five-mill tax.
If it fails to do so, it can be compelled by mandamus, as was done in
Macon Co. v. Huidekoper, 134 U. S. 332, 10 Sup. Ot. 491. But the
right given by the statute is the right to an annual levy of five mills.
Any creditor can require this levy to be made each year. But can a
creditor lie by supinely, permit years to elapse without complaint, and
then demand at one time the ruinous levy of all taxes that might have
been levied in the past? If that were permitted, how could men buy
property with safety? Each year the property ought to bear its an-
nual burden; but, if a ruinous accumulation of unlevied taxes can
be cast upon it at the mere caprice of a creditor who was silent when
he should have spoken, what safety can a man have in his posses-
sions? It is reasonable to suppose that, since the year 1879 (now 18
years ago), a large part, perhaps a majority, of the property of Knox
county has changed hands. Upon what just principle can the present
owners, who acquired it free of lien, be required to pay the taxes that
should have been paid years ago by the former owners? Ami, if the
creditor can lie by for 18 years before seeking to enforce the levy
and collection of a tax, what limit is placed upon his rights? Taxes
that could have been easily met as they accrued from year to year,
if suffered to accumulate in that manner, would fall with a crushing
weight, and usually upon the innocent. I therefore conclude that the
relator has no right to a mandamus, and that the demurrer to the re-
sponse should be overruled. As it is apparent that the petition can-
not be so amended as to state a cause of action, it-will be dismissed,
and the defendants discharged, with costs.
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1. REVIEW ON ERROR-BILL Of' EXCEPTIONS.

The circuit court of appeals will not review the action of a trial court in
failing to direct a verdict for a plaintiff or defendant on issues of fact or
on a mixed issue of law and fact, unless the bill of exceptions affirmatively
shows that it contains all the evidence.

2. NEGLIGENCE-PEHSOKAL IN,TURJES-INSTRUCTIONS.
It is not error for the court, in an action for personal injuries brought by

a woman, to call the jury's attention to the possible bearing of her sex
upon the question of contributory negligence, and to permit them to de-
termine, in view of her sex and all the surrounding circumstances, whether
she exercised such care as was reasonably to be expected from her.

a; TRIAL-\VEIGHT OF EVIDE:-;rCE.-INRTHUCTTONS.
The giving of an instruction that positive evidence is entitled to more

weight than negative always rests largely in the discretion of the court,
and it is certainly not error to decline to give such instruction in a case
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In which witnesses have testified as positively on the one side that a thing
did not occur as on the other side that it did.

4. NEGLIGENCE-PERSONAl, FOR ATTENDANCE.
The liability of a defendant, through whose negligence a plaintiff has

been injured, for the plaintiff's doctors' and nurses' bills, rests upon the
ground that they were rendered necessary by the defendant's neglect of
duty, and is not altered, whatever arrangement the plaintiff may have
made for the payment of such bills, or whether he ever pays them.

In Error to the Circuit Court of the United States for the District
of Colorado.
Henry F. May (Edward O. Wolcott and Joel F. Vaile with him on

the brief), for plaintiff in error.
Charles Hartzell, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This is a suit to recover damages for
injuries sustained at a railroad crossing by Mr:;:. Anna Marie Lorent·
zen, the defendant in error, who was the plaintiff below. Mrs. Lorent·
zen was riding in a public conveyance, termed a "hack," which was
in charge of a driver, from the station of the Denver & Rio Grande
Railroad Company, in Palmer Lake, Colo., to tIle station of the Atchi-
son, Topeka & Santa Fe Railroad Company, in the same town or
village. The two stations were some distance apart, and, on the route
taken, it was necessary to drive across the track of the Denver & Rio
Grande Railroad Company at some distance from its depot. While
crossing the defendant's track, the vehicle in which she was riding was
struck and overturned by an outgoing train of the defendant company,
as the plaintiff below alleged, because of the neglect of the engineer
on the outgoing train to ring the bell or sound the whistle. There
was some in the trial court as to whether the engineer and
fireman in eharge of the engine did neglect to ring the bell, as to
whether the driver of the hack was not solely responsible for the acci·
dent, and as to whether the plaintiff herself was not chargeable with
contributory negligence. At the conclusion of the evidence, the de-
fendant asked the court to determine each of these questions as a
matter of law, by directing a verdict for the defendant. The court
declined to so charge, and an exception was saved, which is tIle first
error to which our attention is directed. Weare pr'ecluded, however,
from considering the alleged error, for the reason that the bill of ex-
ceptions does not affirmatively show that it contains a report of all
the testimony. The rule is well settled, at least in this court, that we
will not review the action of a trial court in failing to direct a verdict
for a plaintiff or a defendant on issues of fact, or on a mixed issue of
law and fact, unless the bill of exceptions affirmatively shows that it
contains all the evidence. Taylor-Craig Corporation v. Hage, 32 U. S.
App. 548, 16 C. C. A. 339, and 69 Fed. 581; Association v. Robinson,
36 U. S. App. 690,20 C. C. A. 262, and 74 Fed. 10.
In the course of its charge, the trial court used the following lan-

guage:
"Probably we would not exact the same degree of care and diligence from a

woman that we would from a man under the same clrcnmstances. I am in-
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dined to think that, If this plaintiff were a man suing for a recovery, I should
be constrained to advise you that he could be no more relieved from the duty
of looking out for the train than the driver of the wagon; but this plaimiff
being a woman, a person who is not ac'Customed, or very much accustomed, to
such places, and to going in this fashion from one depot to another, I think it
is a matter fairly for your consideration whether she used the care and dilI-
gence which should be expected of a person in her situation, in going across this
rood."

An exception was taken to the aforesaid language, whereupon the
court further instructed the jury as follows:
"I do not state that to you, gentlemen, as a matter of law or proposition of

law, but simply as a matter for your consideration. I want you to consider
whether there is less diligence to be exacted or expected from a woman than
would be expected from a man. In faet, I am not considering any of these
propositiO!lls as matters of law. I am merely explaining them for you to find
and pass upon. The facts are with you, gentlemen, and not with the court."

The exception first taken is insisted upon, notwithstanding the ex-
planatory remarks of the court. We think, however, that the excep-
tion is not well founded. Considering all that was said, it appears
that the jury was left at liberty to determine, as it had an undoubted
right to do, whether, in view of the plaintiff's sex and all the surround-
ing circumstances, she exercised such care and diligence as should rea-
sonably be expected of her. This was the proper test by which to
determine if she was guilty of any contributory fault.
'l'he trial court was asked to charge, with reference to the evidence

concerning the ringing of the bell, "that positive evidence is entitled
to more weight than negative evidence." It declined to do so, and
such action on its part is assigned for error. It is doubtless very
proper to advise a jury, when such an instruction is asked, and the
facts warrant it, that greater weight ought to be attached to state-
ments of witnesses who claim to know or to have observed that on a
given occasion a certain thing was done than to the statements of wit-
nesses who are only able to say that they did not observe or have no
recollection that the act was done. But in the case at bar the record
discloses that two witnesses for the plaintiff below testified no less
positively than the witnesses for the defendant that, on the occasion
of the accident, the bell on the engine was not sounded as the train
approached the crossing. It was wholly unnecessary, therefore, in
the case in hand, to give an instruction relative to the comparative
weight of positive and negative testimony, and the refusal of such an
instruction constitutes no ground for complaint. In any event, the
giving of an instruction of that nature is a matter which rests largely
in the discretion of the trial judge. It should be made to appear very
clearly that, in the particular case, such an instruction was necessary,
before the refusal of a request of that kind should be held to be reo
versible error.
It is finally assigned for error that the trial court, in its charge, per-

mitted the plaintiff to recover for certain doctors' and nurses' bills
which she had incurred, although she did not testify that she had her-
self paid them, and although, at one stage of her testimony, she re-
marked, incidentally, that her brothers were paying her expenses.
Whether they were paying the particular expenses in question, or
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whether, if they were paying them, they were doing so in expectation
of being reimbursed by the plaintiff, she did not state. It is ap-
parent, we think, that this exception is without merit. The liability
of the defendant company for the expenses in question rested upon the
ground that they were rendered necessary by its neglect of duty, and
that liability was not altered. no matter what arrangement the plain·
tiff may have made for their payment, or whether she ever pays them.
City of Indianapolis v. Gaston, 58 Ind. 227; Klein v. Thompson, 19
Ohio St. 571; Pennsylvania Co.v. Marion, 104 Ind. 239, 3 N. E. 874.
It is not apparent from this record that the doctors' and nurses' bills
which the plaintiff incurred are not a legal charge against her, which
she may be compelled to pay. The judgment of the circuit court is
affirmed.

NEW FURNITURE & CARPET CO. v. CATHOLICON CO.
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1. REVIEW ON ERROR-ExCEP'!'TON TO l{EFUSAL OF INSTRl:cTTONs.

An exception taken in gross to the refusal of a loug series of instructions
is of no avail in an appellate com't, if some of such instructions were clearly
erroneous, and ought not to have been given.

2. SA)fE -Exm,PTIONS TO CHAHGE.
Exceptions to a charge to the jury, not taken until after the jUry has re-

tired, will not be noticed on appeal, especially where the objections to the
charge are of such a nature that they might have been remedied had the
court's attention been called to them at the proper time.

In Error to the Circuit Court of the United States for the Dis-
trict of South Dakota.
Louis A. Merrick (Ambrose N. Merrick with him on the brief),

for plaintiff in error.
Chambers Kellar (Andrew J. Kellar with him on the brief), for

defendant in error.
Before OALDWELL, SANBORN, and THAYER, Oircuit Judges.

THAYER, Oircuit Judge. This is an action in replevin, which
was brought by the Oatholicon Oompany, the defendant in error,
against the New England Furniture & Carpet Company, the plain-
tiff in error, hereafter called the "Furniture Company," to recover
the possession of certain hotel furniture. The property in contro-
versy was originally bought by the Oatholicon Hot Springs Com-
pany of the furniture company, in February, 1893, and two notes,
aggregating $1,750, made by third parties, were indorsed and de-
livered to the furniture company in part payment therefor, the
understanding being that the residue of the purchase money, about
$1,000, should be paid within 30 days thereafter. In April, 1893,
the furniture in controversy was sold and delivered by the Oatholi-
con Hot Springs Company to a new corporation, the Catholicon
Oompany, which is the present defendant in error. In May, 1893,
after the last-mentioned sale, the furniture company and the Ca-


