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compensation for the time during which he was actually employed,
but to that only. Moreover, his suspension by the commandant of
the navy yard was, as was held by the court below, in effect his
discharge from the employment in which he was engaged. It is not
pretended that he was employed for any definite time, but, on the
contrary, according to the express allegations of the petition he was
engaged at the agreed compensation of six dollars per diem, which
was, in legal effect, an employment by the day. The fact that subse-
quent to his suspension the secretary of the navy appointed a board
to investigate and report upon the charges against him was no recog-
nition of his status as a then employé of the government, and cer-
tainly could not operate to confer upon him the right to compensation
for the time during which he was not actually employed.

The second count of the petition embodied the averments already
considered, and therefore also showed that the plaintiff was, in ef-
fect, discharged from his employment as foreman mason of the navy
yard in question September 29, 1885. That being so, the further al-
legation contained in the second count that the plaintiff, “while such
foreman mason as aforesaid, and while acting under the orders of the
acting secretary of the navy of the United States, was ordered by said
acting secretary of the navy to, and did, travel from the city of
‘Washington, D. C., to the said Mare Island navy yard, in California,
for the purpose of being in attendance upon said so-called ‘board of
investigation,’ and that he was thereby compelied to, and did, expend
in obeying said order the sum of $240 as traveling expenses,” is in-
effectual to create a valid demand for such expenses against the gov-
ernment. As the specific allegations embodied in the second as well
as in the first count of the petition showed that the plaintiff was sus-
pended, and, in effect, discharged, from his position, the allegation
last quoted is far from showing that there was any order of the sec-
retary to the plaintiff in his capacity of employé of the government,
or that the plaintiff was then under any obligation to obey any order,
or that he expended any money in the service of the United States.
The judgment ig affirmed.

ST. LOUIS & 8. F. RY. CO. et al. v. MILES.
(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.)

1. RAILR()ADS—NEGLIGE§CE—~IN.1IIRIES 10 PERSONS ON TRACK.

B. was an employé of a lumber company, engaged in handling lumber at
its sheds, situated on both sides of a spur track leading from defendant’s
line of railroad. The spur was built on land of the lumber company for
the purpose of enabling the defendant railroad company to reach the lum-
ber company’s mill, and take away lumber. It was the custom of the lum-
ber company’s employés, including B., to place a tramway across the track
from one shed to the other, when the track was not in use, and to remove
it by getting down on the track, and pushing it out of the way, when a
train entered the spur. The railroad company’s switching crew, who moved
trains in and out of the spur, knew of this custom of the lumber company’s
employés. Held, that B. and his fellow employés, while on the spur traek,
engaged in moving the tramway out of the way of a train entering the
spur, were not trespassers, and the railroad company was under an obliga-
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tion to them to exercise ordinary care in moving its engines and cars so as
to avoid injuring them. ‘
2. BamEm. |

A switching engine entered the spur from the main track to remove some
cars of lumber, and the switching crew left the switch open behind it,
though they knew a fast train would be due at the switch in a few rinutes.
‘While the switching engine ‘stood on the spur, and B. and his fellow em-
ployés, who were ignorant of the condition of the switch, were moving the
tramway out of its way, the fast train ran into the open switch, collided
with the switching engine, and drove it upon B., killing him. Held, that
the gross negligence of the switching crew in leaving the switch open, was
the sole cause of the accident, which could not have been prevented by
any precaution B. was bound to take with reference to the presence of the
switching engine, and there was no question of contributory negligence in
the case, :

In Error to the Circuit Court of the United States for the West-
ern District of Arkansas.

L. F. Parker and B. R. Davidson, for plaintiffs in error.
Oscar L. Miles, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This is the second appearance of this
case in this court on a writ of error, which was sued out on each
occasion by the St. Louis & San Francisco Railway Company et
al, the plaintiffs in error, who were the defendants in the trial
court. A. F. Miles, as administrator of the estate of James W,
Brown, deceased, sued the defendant railroad company and its re-
ceivers for negligently causing the death of his intestate at Van
Buren, Ark., on November 21, 1893. On the former hearing the
case was submitted in connection with two other cases of the same
character, which grew out of the same accident. Railway Co. v.
Bennett’s Adm’s, 32 U. 8. App. 621, 16 C. C. A. 300, and 69 Fed.
525; Railway Co. v. Brown’s Adm’r, 32 U. 8. App. 632, 16 C. C. A.
682, and 69 Fed. 530; Railway Co. v. Spoon’s Adm’r, 32 U. 8. App.
633, 16 C. C. A. 680, and 69 Fed. 531. The judgment in the case
at bar against the defendant railway company was reversed on the
former hearing for reasons which are fully stated in Railway Co.
v. Bennett’s Adm’x, 32 U. 8. App. 621, 16 C. C. A. 300, and 69 Fed.
525. We quote from the statement in the Bennett Case certain
facts disclosed by the present record, which will serve to explain
the circumstances under which the injuries resulting in the death
of the plaintiff’s intestate were sustained:

“The scene of the accident was a spur track of the railway company, which
extended from its main track at Van Buren, in the state of Arkansas, between
two long lumber sheds that belonged to the Long-Bell Lumber Company. The
platforms of these lumber sheds were about four feet high, and the space be-
tween them in which the cars ran upon this spur track was about sixteen feet
wide. It was about 4 o'clock in the afternoon of a November day in 1893. A
switching engine, with its crew, had entered the spur from the main track for
the purpose of moving cars on the former, and the switch had been left open.
There were about fourteen freight cars upon the spur track, and between the
two sheds there was an opening between two of these cars which had been
made before the switching engine came upon the track. This space was about
twenty feet wide. In it the employés of the lumber company had placed a
tramway, one end of which rested upon timbers under the platform upon one
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side of the track, and the other upon the platform upon the other side.. When
the railway company was not using the spur track, this tramway was used
by the lumber company to enable its employés to transfer lumber across the
track from cne of its sheds to the other. Whenever a switching engine came
upon this spur track to move cars, it had been the custom for those employés
of the lumber company who happened to be nearest to the tramway to imme-
diately jump down upon the railroad track in the space between the cars and
push the tramway back under one of the platforms. At the time of this aceci-
dent there were some box cars between the engine and the space where the
tramway was, and about a dozen of them beyond that space. * * * The
deceased was an employé of the lumber company. When the switching engine
came in upon the spur track, he and five other employés of that company jumped
down upon the track between the cars, and began to push the tramway back
under the platform of the shed. From this hole between the lumber sheds and
the platform they could not see a train or engine approaching on the railroad
tracks, nor could those approaching upon the tracks see them. * * * While
they were in this dangerous situation, a freight train came along the main track
at a dangerous rate of speed, ran into the open switch, drove the switching en-
gine and cars in upon the spur track, and the deceased and three of his co-
laborers were caught between the cars, and killed.”

On the former hearing it did not appear that any of the officers
or employés of the defendant company had any knowledge that the
Long-Bell Lumber Company, or its employés, had been in the habit
of laying the tramway across the spur track between the lumber
sheds for the purpose of moving lumber to and fro. Neither did
it appear that on the occasion of the accident the presence of the
deceased and his fellow laborers on the spur track between the cars
was known to the defendant’s employés, or that, while in the sit-
uation aforesaid, they could be seen by the servants of the rail-
way company, who were engaged at the time in handling its en-
gines and cars. In view of this state of facts, we held, in the
Bennett Case, that, inasmuch as the victims of the accident had vol-
untarily placed themselves in a position of great danger, where they
had no apparent right to be, and that, inasmuch as their presence
on the spur track between the cars was unknown to the employés
of the railway company, and the latter persons had no reasonable
grounds to anticipate their presence at that place, the case dis-
closed no breach of duty which the defendant railway company owed
to the persons who were engaged in removing the tramway, for
which it could be held responsible. The record in the case at bar
presents a different state of facts. It now appears that the spur
track in question was constructed on land belonging to the Long-
Bell Lumber Company several years before the accident occurred,
and that it was so constructed by agreement between said lumber
company and the defendant railway company for the purpose of
enabling the latter company to reach the lumber company’s mill
and sheds with its cars, and to remove lumber therefrom., The tes-
timony shows that for some years prior to the accident the tram-
way had been used by the lumber company for the purpose of mov-
ing lumber across the spur track, and that this fact was well
known to the switching crew who did the switching at that place.
Some of the witnesses say, in substance, that the regular switching
crew would come to the lumber company’s mill, if not every day,
at least several days each week, either to set empty cars on the



260 79 FEDERAL REPORTER.

spur track or to remove loaded cars therefrom, and that on such oc-
casions they would notify the employés of the lumber company to re-
move the tramway whenever they found it obstructing the track.
Such, it seems, had been the uniform practice for several years prior
to the accident, and no officer or employé of the railway company
had ever questioned the right of the lumber company to lay the
tramway across the track when it was not being used for switching
purposes. In short, it is conceded on both sides that the regular
switching crew of the defendant company, whose business it was
to set empty cars on the spur track and to remove loaded cars there-
from, were well acquainted for a long time prior to the accident
with the practice of the lumber company in this respect.

One of the principal contentions on the part of the railway com-
pany is that, even on the state of facts disclosed by the present rec-
ord, the deceased and his fellow employés were trespassers on the
spur track while they were engaged in the customary way in re-
moving the tramway, and that the railroad company owed them no
duty for the breach of which it can be held responsible. We are
not able to assent to this view. The spur track was evidently laid
for the mutual accommodation of the lumber company and the rail.
way company, and it was not used for the benefit of the public gen-
erally. It passed between and in close proximity to two sheds or
storehouses forming a part of the lumber company’s milling plant,
which was in itself notice to the railway company that in the trans-
action of its business the employés of the lumber company would fre-
quently be compelled to carrylumber across the track from one store-
house to the other. Besides, we think that the knowledge acquired
by the switching crew, while in the discharge of their ordinary du-
ties at that place, that the lumber company was in the habit of
laving the tramway across the track, should be imputed to the
railway company. The fact that such practice had continued for
two or three years, that it was well known to all of the employés
of the railway company who had duties to perform on the spur
track in question, and that no one had ever objected to such use
of the track by the lumber company, should be taken as equivalent
to an agreement between the lumber company and the railway
company that the tramway might be laid across the track when
it was not actually in use by the railway company for hauling its
cars.

It results from this view that the servants of the lumber company
who were engaged in removing the tramway on the occasion of the
accident were in no sense trespassers on the defendant’s track.
They were where they had a lawful right to be, and in the perform-
ance of their ordinary duties. The lumber company and the rail-
way company were in the joint occupancy of the track where the
tramway was laid, and the latter company was under an obligation
to the employés of the Jumber company to exercise ordmary care
in moving its engines and ears so as to avoid injuring them. In
view of all the circumstances of the case, as above detailed, we are
unable to say that the duty which the defendant company owed to
the servants of the lumber company who were engaged in the dis-
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charge of their duties at the point in question differs in kind from
the duty which a railroad company owes to persons at railroad
crossings. If there was any difference, it was in the degree or
amount of care that ought to have been exercised. That it was
bound to take reasonable precautions to avoid injuring them is a
proposition, we think, which admits of no controversy.

Counsel for the defendant have indulged in some criticism of the
instructions given by the trial conrt touching the question of con-
tributory negligence, and in some criticism of the manner in which
that issue was submitted to the jury; but, from the standpoint from
which we view the case, that subject may be eliminated from the
discussion. Tt is manifest that the efficient cause of the death of
trr men who were removing the tramway—the single act of neg-
lizcnce—consisted in the fact that the switch opening into the
main track some distance north of the place where the accident oc-
curred was left open when the switch engine backed into the spur
track. The switch was left open by the switching crew, although
they well knew that a freight train was approaching rapidly from
the north, and would be due at the switch in a few moments. Un-
der the circumstances, the conduct of the switching crew in leaving
the switch open was grossly negligent, and it must be regarded as
the sole cause of the death of the plaintiff’s intestate. None of the
men who were at the time engaged in removing the tramway, and
who were subsequently killed, were aware that the switch had been
left open, and they cannot be charged with negligence for failing
to take precautions to guard against a peril which was unknown
" to them, and which they had no reason to apprehend. In their ex-
posed situation between the two cars, where they could not be
seen, it was doubtless their duty to make their situation known to
the driver of the switch engine, if it was not known to him, so as
to prevent his moving down upon them of his own volition before
the tramway was removed. But such precautiom, if it had been
taken, would not have prevented the accident in question, as they
were not hurt by the voluntary action of the engineer in charge
of the switch engine, but solely in consequence of the open switch,
which permitted the coming freight train to leave the main track
and enter the spur track. We think, therefore, that there was no
evidence in the case tending to show contributory negligence, and
that this issue might well have been eliminated from the charge.
At all events, the defendant company is not entitled to complain
of what was said by the trial court on that subject.

Some other errors have been assigned upon the record, and no-
ticed in the brief, but they are without merit, and, in our judgment,
do not deserve gpecial notice. An inspection of the entire record
has served to convince us that the verdict was for the right party,
and that no errors were committed which can be regarded as prej-
udicial to the defendant company. Indeed, considering the undis-
puted fact that the switch was negligently left open in advance of
the approaching train, and that this was the sole cause of the dis-
aster, we do not see how the trial could have resulted differently.
The judgment of the circuit court is therefore affirmed.
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8T. LOUIS & S. F. RY. CO. et al. v. HICKS (two cases).
(Circuit Court of Appeals, Righth Circuit. March 1, 1897.)
Nos. 793, 794,

DEaTE BY WRONGFUL ACT—EVIDENCE—INSTRUCTIONS,

In an action brought under the Arkansas statute, by an administrator,
to recover the damages sustained by the next of kin by the killing of the
intestate through defendant’s negligence, it is not error to permit the plain-
tiff to prove the nature of the injuries causing the intestate’s death, when
the court specifically charges the jury that nothing can be allowed for the
pain and suffering of the deceased, nor for the grief or distress of any one.

In Error to the Circuit Court of the United States for the Western
District of Arkansas.

L. F. Parker and B. R. Davidson, for plaintiffs in error.
Oscar L. Miles, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. These cases were submitted in con-
nection with the case of Railway Co. v. Miles, 79 Fed. 257,
and upon the same printed record, inasmuch as the cases grew out
of the same accident, and involve the same questions. In case No.
793, Harrison Hicks, as administrator of William Spoon, deceased,
sued for compensation for pain and suffering sustained by his intestate,
as the laws of Arkansas permitted him to do; while in case No. 794

“the action was brought by the same administrator for damages sus-
tained by the next of kin., In the latter case a single question is
raised, which did not arise in the case of Railway Co. v. Miles, and was
not considered in that case. In the course of the trial, counsel for the
defendant company took an exception to the admission of certain testi-
mony showing the nature of the injuries received by William Spoon
which had resulted in his death. This proof was objected to on the
ground- that it was unnecessary to show the nature of the injuries
received, inasmuch as the next of kin, for whose benefit the action was
brought, could not recover in that suit for any pain or suffering which
the deceased had endured as a result of the injuries. The exception
thus taken has been argued in this court. The trial court permitted
the plaintiff to prove the nature of the injuries sustained by the plain-
tiff’s intestate, and that they had occasioned his death; but it charged
the jury specifically that “nothing can be allowed for the pain and
suffering of deceased, nor can anything be allowed for the grief or dis-
tress of any one.” 'We think that such action on the part of the trial
court was not erroneous, and will not justify a reversal of the case.
The plaintiff had a right to show that the deceased had received in-
juries which resulted in his death. The most that can be said in sup-
port of the exception is that the court permitted a material fact to be
proven in greater detail than was perhaps necessary. But, whatever
possible harm was done in allowing the precise nature of the injuries
to be shown, was remedied, we think, by the instruction above quoted.
It must be presumed that the jury obeyed the instruction of the court,



