DOWNS V. FARMERS’ LOAN & TRUST CO. 215

loaned to the Lackawanna Company, and deducting the $310,000 credited for the
310 bonds pledged as security, and deducting also certain partial payments,
leaves the railway company indebted to the Southern Development Company
in the sum of $506,025.34. The master further found: I find that during the
year 1884, and for several years prior thereto, the finances of the defendant
company were in an embarrassed condition. Its expenses, including fixed
charges, interest, etc., exceeded its income for the year 1881, $670,839.42; 1882,
$430,177.16; 1883, $570,979.25; 1884, $991,481.44; and it reasonably appears
that, without the advances made by petitioner, as herein recited (constituting
about one-sixth of its floating debt as it existed in 1884), it would not have been
able to maintain its credit and meet its obligations. It appears that of the
money so advanced by petitioner $327,198.97 was applied by the defendant com-
pany to the discharge of interest due upon its bonds. * * * I find that by
the advances so made by petitioner to said defendant railway company, the
railways of said defendant company were kept in safer running order, and its
property and business increased, and rendered more valuable to the bondhold-
ers under the mortgage described in the bill of complaint filed in this case, as
also to all other creditors of the defendant railway company; that said ad-
vances were so made to said defendant railway company for the purposes
aforesaid, and without them said company would not have been able to maintain
its credit, and meet its obligations; and that sald advances were made in con-
sideration of the promise of the defendant railway company to pay the same.”
The master’s report was not excepted to. The lower court confirmed the report,
and dismissed the intervention. The Southern Development Company appealed.

E. B. Kruttschnitt, for appellant.
L. W. Campbell, for appellees Moran Bros. and Henry K. McHarg.

Before TOULMIN, MAXEY, and PARLANGE, District Judges.

PARLANGE, District Judge (after stating the facts as above).
The views expressed by us in the case of Lackawanna Iron & Coal
Co. v. Farmers’ Loan & Trust Co. (No. 505 of the docket of this court)
79 Fed. 202, apply to this case, and are decisive of the issues here
presented. The case of Morgan’s L. & T. R. & 8. 8. Co. v. Texas Cent.
Ry. Co., 137 U. 8. 171, 11 Sup. Ct. 61, is in point. 'We see no error in
the action of the circuit court in dismissing the petition of the inter-
vener, and the decree appealed from is therefore affirmed.

DOWNS v. FARMERS’ LOAN & TRUST CO. et al
(Circuit Court of Appeals, Fifth Circuit., February 235, 1807.)
No. 502,

RAILROAD MORTGAGES—FORECLOSURE—RIGHTS OF PURCHASER—NET EARNINGS
0oF RECEIVERSHIP.

On the foreclosure sale of a railroad, then In possession of a receiver,
one division of the road was sold subject to a prior mortgage, which ex-
pressly secured to the bondholders the net income of the property after
default in interest. While the road was still in possession of the receiver,
a suit was brought to foreclose this senior mortgage, and the existing re-
ceiver was also appointed as receiver in that suit, and continued in pos-
session until the sale, some years later, under the senior mortgage. Held,
that the purchaser at the first sale was not entitled to the net earnings of
the division covered by the senior mortgage, which had accumulated in the
hands of the recelver, after his appointment in the second suit, but the same
belonged to the bondholders under the terms of the mortgage.
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Appeal from the Circuit Court of the United States for the East-
ern District of Texas.

Prior to May 27, 1886, separate bills were filed in the circuit court to fore-
close certain mortgages executed by the Houston & Texas Central Railway
Company, and for the appointment of a receiver. The mortgages sought to
be foreclosed in these suits covered the main line of the Houston & Texas
Central Railway, the Western Division, and the Waco & Northwestern Di-
vision of said railway. On May 27, 1886, the suits above mentioned were con-
solidated, and thereafter proceeded as consolidated cause No. 198, in which
Nelson 8. Haston and James Rintoul, trustees, and the Farmers’ Loan & Trust
Company, trustee, were complainants, and the Houston & Texas Central Rail-
way Company and others were defendants. Of all the property of the Houston
& Texas Central Railway Company receivers were duly appointed, who took
possession and operated the railway under orders of the court. In the con-
solidated cause, cross bills were filed for the foreclosure of the Main Line and
‘Western Division consolidated mortgage, the Waco & Northwestern Division
consolidated mortgage, and the income and indemnity mortgage. A decree
of foreclosure and sale was entered by the court May 4, 1888. In pursuance
of the decree the entire property of the Houston & Texas Central Railway
Company was sold by the master commissioner September 8, 1888. At such
sale all the property included in the Waco & Northwestern Division first
mortgage, which was executed June 16, 1873, by the Houston & Texas Cen-
tral Railway Company to the Farmers’ Loan & Trust Company, was sold to
George E, Downs, the appellant, for the sum of $25,000 in cash. The decree
of foreclosure in consolidated cause No. 198 provided that the sale of the Waco
& Northwestern Division of the railway should be made in all things sub-
ject to the prior lien and mortgage executed on said division by the Houston
& Texas Central Railway Company on the date last aforesaid. Thereafter, to
wit, December 4, 1888, the sale was confirmed, and a deed executed by the
commissioner to Downs, January 18, 1889, in which it was expressly stated
that the purchase by Downs was made in all things subject to the first mort-
gage of appellee the Farmers’ Loan & Trust Company. On April 6, 1889,
the appellee the Farmers’ Loan & Trust Company, trustee for the bondholders,
filed its bill in this suit In the circuit court (equity cause No. 227) against the
Houston & Texas Central Railway Company and Charles Dillingham, the
sole receiver then operating the railway, to foreclose the first mortgage of
June 16, 1873, on the Waco & Northwestern Division, and for the appointment
of a receiver. Agreeably to the prayer of the bill, a receiver was appointed
on the same day, to wit, April 6, 1889, by an order which, among other things,
provided as follows: ‘“Whereupon, and on consideration whereof, the court
consenting that said Charles Dillingham, as receiver of the Houston & Texas
Central Company, be a party defendant herein, it is ordered, adjudged, and
decreed by the court that Charles Dillingham, who is already in possession of
the Houston & Texas Central lines of railway as receiver under orders of
this court, be, and he is hereby, appointed receiver, under the prayer of the
bill so filed for the foreclosure of the sald Waco & Northwestern Division first
mortgage, of all the railway and property which is covered by said mortgage,
with power to manage and operate the same, and prosecute and defend all
suits connected therewith, and generally to discharge all the duties of re-
ceiver respecting such railway property, and that he be appointed such re-
ceiver without giving further bond than that which he has already filed in the
consolidated cause.” An amended bill was filed December 3, 1889, making
the appellant a party defendant, and an order of dismissal was entered as to
the Houston & Texas Central Railway Company, December 26, 1890.

The original bill filed by the Farmers’ Loan & Trust Company in this suit
alleged that the mortgage sought to be foreclosed was made to secure the
payment of 1,140 bonds of the denomination of $1,000 each, and that certain
interest coupons were past due and unpaid; that the appellant, Downs, had
purchased the property included in its mortgage at the sale made by the mas.
ter commissioner under the order of the court passed in consolidated cause
No. 198, subject in all things to the lien of said mortgage. It was further al-
leged “that holders of bonds to the extent of $356,000 of principal now desire
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your orator, as trustee, to proceed under those clauses of said mortgage which
provide for your orator, as trustee, taking possession of the mortgaged prem-
ises and operating the same; that holders of bonds to the amount of $234,000
of principal are opposed to that course, desiring the foreclosure of said mort-
gage; that holders of $300,000 of said bonds (being unknown to your orator)
have expressed no opinion on the subject whatever, and that the holder of
$250,000 of said bonds, having at one time joined in the first request, has ex-
pressed her wish to withdraw therefrom.” The bill prayed an accounting, a
sale of the property embraced in the mortgage, and, as affecting the questions
here involved, contained the following prayer: ‘“That out of the proceeds of
said sale or the net earnings of said property there may be paid, first, the costs
and expenses of your orator in this suit, and all its expenses of every sort and
description involved in the execution of its trust, including proper attorneys’
and counsel fees, with a proper compensation to your orator for its own serv-
ices as trustee, to be allowed by the court, and that the residue thereof may
be applied to the payment of the amount due upon the said first mortgage
bonds and the coupons thereto, with interest thereon; that, if there be any
surplus, it may be applied in such way as this court may direct; and that the
defendants in this suit may be barred of and from any equity of redemption
of, to, and in the said property and franchises; and that any deficiency on
sach sale may be entered in this cause as a judgment against the Houston &
Texas Central Railway Company.” A final decree was rendered March 16,
1892, foreclosing the mortgage, and ordering a sale of the property. By the
terms of the decree the rights of all interveners were reserved for future ad-
judication, and were to be in no manner affected or prejudiced by the decree.
And it was further provided that the disposition of surplus funds in the hands
of the receiver, and arising from the earnings of the road or otherwise, should
be reserved for future determination. The railway and other property de-
scribed in the decree were sold, conformably to the order of the court, December
28, 1892, and upon confirmation of the sale by the court a deed was tendered
to the purchaser. This deed the purchaser declined to accept, and a contro-
versy resulted between him, the appellee the Farmers’ Loan & Trust Company,
and- one of the bondholders, which eventually culminated, March 5, 1895, in
an amendatory final decree setting aside the sale, relieving the purchaser
from his bid, and ordering a resale of the property. The decree of March 5.
1895, contains the following reservation as to the surplus funds and the right
of appellant to claim the net earnings of the property: “It is further ordered,
adjudged, and decreed that * * * the right of said George E. Downs to a
hearing on his claim to the earnings of the property since his purchase be, and
they are hereby, reserved to be hereafter adjudicated, and are in no manner
affected or prejudiced by this decree. It is further ordered that the disposition
of any surplus funds, arising from the earnings of the road or otherwise, that
may be in the hands of the receiver, or to the credit of this cause, be reserved
for future determination.” The decree directed the fund to arise from the sale
to be applied as follows: “(1) To the payment of costs, ete. (2) To the pay-
ment of matured and unpaid coupons appertaining to the bonds issued under
said mortgage, and interest thereon to the date of payment thereof, and any
accrued but unpaid interest on account of coupons not then matured; or, if
the funds be not sufiicient to pay the same, then the said coupons, with the
interest thereon, and such accrued interest, shall be paid pro rata. (3) To the
payment of the principal of said bonds, or, if the funds be not sufficient to pay
the same in full, then the principal of said bonds shall be paid pro rata.” Pur-
suant to the directions of this decree, the property was resold by the master .
commissioner September 3, 1895.

The appellant, having been made a party defendant to the suit December
3, 1889, answered the bill February 2, 1891. On March 15, 1892, a motion,
made by the appellant to vacate the order of April 6, 1889, for the appoint-
ment of a receiver, was heard and overruled by the court. A petition was
filed by the appellant in the cause, October 22, 1895, in which he asserted
ownership of the net earnings derived from the operation of the railway for
the period intermediate his purchase of the property, September 8, 1888, pur-
suant to the order of sale entered in consolidated cause No. 198, and the sale
of the railway made September 3, 1895, as directed by the final decree in this
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suit. Moran Bros. and others, who had previously intervened in the cause,
and the Farmers’ Loan & Trust Company, filed their objections to the petition
of appellant, all of which were, by order of the court, referred to a master
for examination. The master made his report thereon January 6, 1896, to
which no exceptions were taken, and an order was entered confirming the re-
port, denying the right of appellant to the earnings of the railway, and dis-
missing his petition, From this order Downs appeals, and assigns error,

Wm. Grant, for appellant.
L. W. Campbell, for appellees Moran Bros. and Henry K. McHarg.

Before TOULMIN, MAXEY, and PARLANGE, District Judges.

MAXEY, District Judge, after stating the case, delivered the opin-
ion of the court.

The appellant was made a party defendant to the suit in the court
below December 3, 1889. On March 15, 1892, it appears that the
circuit court overruled a motion made by him to vacate the receiver-
ship, from which no appeal was taken; nor did he appeal from the
final decree of the court, passed March 8, 1895. His petition, in
which he claimed the right to the net earnings of the railway as pur-
¢haser of the property, was filed October 22, 1895, and it was to the
order made thereon January 6, 1896, that he objected, and from which
he appealed. It is clear, therefore, that he is not in a position to
assail here the action of the court in the appointment of a receiver,
and it is deemed altogether useless to cite authorities in justification
of the order made by the court. The bill filed by the appellee the
Farmers’ Loan & Trust Company made out a plain case of equita-
ble cognizance, and one in which the court was authoriZed to take
possession of the property for the security of the creditors of the rail-
way company and the protection of its stockholders.

The only question, then, which properly arises upon the specifica-
tions of error is whether the appellant, by virtue of his purchase
of the Waco & Northwestern Division of the Houston & Texas Cen-
tral Railway, September &, 1888, is entitled to the net earnings re-
sulting from the operation of the railway by the receiver from the
date of his purchase to the final sale of the property, September 3,
1895. As to the period embraced between the date of appellant’s
purchase and the filing of the bill in this suit, April 6, 1889, the re-
port of the master, which was not excepted to, shows that no net
earnings accrued from the operation of the Waco & Northwestern
Division. Hence the claim to net earnings for that period has been
properly abandoned. The master further reports that a consider-
able amount of net earnings was derived from the operation of said
division between April 6, 1889, and September 3, 1895, and, at the

" date of the report there remained of net income in the hands of the
receiver, or in the registry of the court, the sum of $362,855.37. To
the income thus accruing between April 6, 1889, and September 3,
1893, the appellant asserts a right superior to that claimed by the
appellees, who are in part the owners, and partly the representatives
of the owners, of the first mortgage bonds, secured by the mortgage
which was foreclosed in this suit.

It is conceded that the net earnings, superadded to the proceeds
of the sale of the Waco & Northwestern Division, are not sufficient
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to discharge the principal of the bonds and accrued intercst. The
record discloses that for several years prior to the filing of the bill
in this suit the property was in the hands of a receiver duly appoint-
ed by the court in other causes then pending, which embraced the
entire property of the Houston & Texas Central Railway Company.
Upon the day that the bill was filed, an order was made, pursuant
to its prayer, appointing a receiver in the suit, who continued in
possession as receiver of the Waco & Northwestern Division, and
such receivership went on until the property was finally sold. It
is thus seen that the Waco & Northwestern Division of the Houston
& Texas Central Railway was in the sole and exclusive possession
of receivers, duly appointed by the court in foreclosure proceedings,
throughout the entire period for which net earnings are claimed by
the appellant. Neither the appellant nor the railway company was
in possession of the property a single day during the period men-
tioned, nor did either have aught to do with the management and
operation of the railway. Therefore the Texas cases cited by coun-
sel for the appellant as to the rights of a mortgagor in possession
under an ordinary trust deed, or his right under such a deed to de-
mand the premises from a mortgagee who has unlawfully acquired
possession (Silliman v. Gammage, 55 Tex. 369, Loving v. Milliken, 59
Tex. 427, Edrington v. Newland, 57 Tex. 633, and others of similar
type), are without application to the faets of this case. The mort-
gage which was executed by the Houston & Texas Central Railway
Company to the appellee the Farmers’ Loan & Trust Company, 4as
trustee, expressly authorized the frustee, upon the failure of the
railway company to pay any part of the interest or principal of the
bonds when the same should become due and payable, and for 60
days after having been demanded, to take possession of the railway,
operate and manage the same, and receive the revenue and income
thereof, and apply the surplus to the payment of the interest and prin-
cipal of all the matured outstanding bonds. And the trustee was
further empowered, upon the request of the holders of one-fifth in
amount of the outstanding bonds, in case of default in the payment
of any part of the interest due on the bonds, “to enter upon and take
actual possession, with or without entry or foreclosure, of said rail-
way and property herein described, and all and singular each and
every part and parcel thereof, and assume its management, until theé
arrears of both principal and interest be paid, or the property sold
as herein prescribed, receiving the rents, revenues, and income there-
of, and applying them in the same manner as above stated.” And
by the following clause of the mortgage the discretionary right of
the railway company to appropriate the income of the property was
restricted to the time when default should be made in the payment
of the interest or principal of the bonds: “It is, however, expressly
agreed that the said party of the first part [referring to the railway
company] may dispose of the current net revenues and income of all
the said property and railway hereby conveyed, in such manner as it
shall deem best, until default shall be made in the payment of the
interest or principal of said bonds, or of any one or more of them.”
The railway company having defaulted in the payment of the in-
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terest, the trustee resorted to the courts for the more effectual pro-
tection of the rights of the beneficiaries under the mortgage, and
upon its application the property was withdrawn from the posses-
tion of the railway company, and placed under the control of the
court.

In view of the provisions of the mortgage and the uninterrupted
possession of the railway by the receiver from the filing of the bill
to its final sale, we confess our inability to understand how the ap-
pellant can justly assert a claim to the net income accruing during
the receiver’s control and mapagement of the property. Surely, the
railway company itself could not have preferred such claim, because,
having made default in the payment of interest, it was debarred by
the very terms of its contract. The appellant, in that respect, has
no right superior to that of the railway company. He purchased
the property subject “in all things” to the lien of appellees’ mort-
gage, which secured to the bondholders, as we have seen, the net
income of the property, upon default by the railway company in the
payment of interest. 'We have, then, before us a case where the
contingency contemplated by the parties has occurred which author-
ized the trustee of the bondholders to act. A receivership was the

~ result of such action, and we are clearly of opinion that the net in-
come derived from the operation of the railway by the receiver
should be appropriated to the payment of the debt, principal and
1ntereat for the securlty of which the mortgage was executed. The
rule announced is consistent with reason, and finds support in judi-
cial decisions. It must be borne in mind that we are here treating
of net income; the question of preferential claims arising out of ex-
penses incurred, equipment supplied, betterments made, and other
kindred demands, not being involved. The issue is solely between
the bondholders and one who purchased the property under a junior
mortgage, subject to their rights. The circumstances which deter-
mine the respective rights of the mortgagor and mortgagee to the
earnings of the property mortgaged are stated by the supreme court
in several cases. Thus, in Dow v. Railroad Co., 124 U. 8. 654, 8 Sup.
Ct. 674, says the court:

“It is well settled that the mortgagor of a railroad, even though the mort-
gage covers income, cannot be required to account to the mortgagee for earn-
ings, while the property remains in his possession, until a demand has been

made on him therefor, or for a surrender of the possession under the provisions
of the mortgage.”

In concluding the opinion, at page 656, 124 U. 8, and at page 675,
8 Sup. Ct,, it is further said:

“Under these circumstances, as there are no current expense creditors claim-
ing the fund, we are satisfied that the money is to be treated as income cov-
ered by the mortgages, and should be paid to the trustees, to be held as part
of that security.”

See Sage v. Railroad Co., 125 U. 8. 361, 8 Sup. Ct. 887, and au-
thorities there cited.

It is said by Mr. Justice Woods, speaking for the court in Teal
v. Walker, that:
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“The American cases sustain the rule that so long as the mortgagor Is al-
lowed to remain in possession, he is entitled to receive and apply to his own
use the income and profits of the mortgaged estate; and, although the mort-
gagee may have the right to take possession upon condition broken, if he does
not exercise the right, he cannot claim the rents; if he wishes to receive the
rents, he must take means to obtain the possession.” 111 U, 8. 249, 250, 4 Sup.
Ct. 424,

And at pages 250, 251, 111 U. §,, and at page 425, 4 Sup. Ct,, it is
further said:

“Chancellor Kent states the modern doetrine in the following language: ‘The
mortgagor has a right to lease, sell, and in every respect to deal with the
mortgaged premises as owner so long as he is permitted to remain in posses-
sion, and so long as it is understood and held that every person taking under him
takes subject to all the rights of the mortgagee, unimpaired and unaffected. Nor
is he liable for rents, and the mortgagee must recover the possession by regu-
lar entry by suit before he can treat the mortgagor, or the person holding un-
der him, as a trespasser.’” 4 Kent, Comm. 157. See, also, Bridge Co. v. Heidel-
bach, 94 U. 8. 798; Clarke v. Curtis, 1 Grat. 289; Bank v. Arnold, 5 Paige, 3¥;
Hunter v. Hays, 7 Biss. 362, Fed. Cas, No. 6,906; Souter v. Ralilroad, Woolw.
80, 85, Fed. Cas. No, 13,180; Foster v. Rhodes, 10 N. B. R. 523, Fed. Cas. No.
4,981, The authorities cited show that, as the defendant in error took no ef-
fective steps to gain possession of the mortgaged premises, he is not entitled
to the rents and profits while they were occupied by the owner of the equity
of redemption.”

The same rule obtains in the jurisprudence of Texas, as the follow-
ing extract from Giles v. Stanton, will disclose:

“The mcrtgagees under this mortgage,” says the court, “had no lien upon
the earnings of the road while it remained in the hands of the company. * * *
The lien of the mortgage upon the earnings of the railway depended solely up-
on the terms of the mortgage, and until the trustee tocok some steps authorized
by the mortgage to appropriate the earnings no lien attached to the earnings.
* % * By the terms of the mortgage the company was to remain in posses-
sion of the road, and had the right to operate the same, and to appropriate
the earnings and income. Upon default in the payment of interest continuing
for six months, the trustee was empowered to take possession of the railway,
and operate it, applying the net earnings to the satisfaction of the interest, or
he might sue to foreclose the mortgage; and if such default continued for
twelve months, the trustee was authorized to sue to foreclose the mortgage.
The trustee did not demand nor take possession of the road, and took no steps
towards foreclosing the mortgage until the 18th day of June, 1891, when the
plea of intervention was filed. It follows that the lien of the mortgage did
not attach to the earnings of the road in the hands of the receiver which were
earned before the date of the filing of the intervention; but from that time the
lien of the mortgage attached to such earnings, subject to the expenditures and
claimiswhich by law were given a preference over it.” 86 Tex. 627, 26 S.
W. 618,

The lien of the mortgage attached to the earnings certainly from
the date of filing the bill and appointing the receiver in this suit,
and the net earnings subsequently acquired are properly attributable
to the payment of the principal and interest of the mortgage debt,
Such was the ruling of the circuit court, and in it there was no er-
ror. The decree appealed from should be affirmed, and it is so or-
dered.
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FARMERS’ LOAN & TRUST CO. et al. v. GREEN et al
GREEN et al. v. FARMERS’ LOAN & TRUST CO. et al.
(Circuit Court of Appeals, Fifth Circuit. February 25, 1897.)
Nos. 500 and 501.

RAILROAD MORTGAGE FORECLOSURE—ALLOWANCE FOR ATTORNEY'S FEES AND
Exrviexses—PuncHasER Rusisting CONFIRMATION OF SALE.

A purchaser of a railroad at foreclosure sale, who resists the confirmation
of the sale, and uiltimately procures the setting aside of a decree of con-
firmation, and a release from his bid, is not entitled to be paid, out of the
trust fund, his attorney’s fees and expenses incurred in that behalf, but
can only receive the ordinary taxable costs; and it is immaterial that the
services of his counsel may have incidentally benefited the fund.

Appeal from the Circuit Court of the United States for the Eastern
District of Texas.

The Farmers’ Loan & Trust Company, as trustee under the first mortgage
bonds on what was known as the “Waco & Northwestern Division of the
Houston & Texas Central Railway,” filed its bill of complaint against the
Houston & Texas Central Railway Company et al., seeking a foreclosure on
said Waco & Northwestern Division. On March 16, 1892, the court entered a
final decree ordering a sale of the trust property. On December 28, 1892, the
property was offered for sale by a special master, and E. H. R. Green, appel-
lant in cause No. 501 and appellee in cause No. 500, being the highest bidder
therefor, became the purchaser of the property, and deposited with the master
the sum of $25,000, as required by the terms of the sale. On January 11,
1893, the master filed his report of the sale, stating that the bid of E., H. R.
Green for $1,375,000 was the highest made at the offering, and that the prop-
erty had been struck off to him. On January 18, 1893, Collis P. Huntington
filed a petitlon of intervention, alleging that he was a holder of a majority of
the first mortgage bonds of the said Waco & Northwestern Division, and pray-
ing that he be permitted to intervene pro interesse suo, and to become a party
to the cause, which petition was granted by the court. On February 3, 1893,
said Huntington filed qualified or conditional exceptions to the master’s re-
port of sale, alleging therein that in the notice of sale by said master reference
was made to the foreclosure decree “and the schedules on file with the clerk
of said court, at Galveston, Texas, subject to the inspection of all intending
bidders at such sale,” for further details of the properties to be sold; that on
October 28, 1892, the receiver, Dillingham, had filed in the court a schedule of
property, which contained the following vague reference to certain land notes:
“The receiver has in hand land notes, secured by deed of trust on lands con-
veyed, of the face value of ninety-six thousand three hundred and thirteen
dollars and eighty-seven cents ($96,313.87)"; that neither the decree of fore-
closure rendered on March 16, 1892, nor any other order or decree of the court,
authorized the sale of said land notes; that the master had filed in the court
his report of said sale at Waco, Tex., on December 28, 1892, and bad made
mention therein of sald notice of sale, and of the reference to the receiver’s
schedule on file with the clerk of the court; and he excepted to said master’s
report, and to the confirmation of said sale, if and so far as the references
in said notice and report may be construed as inecluding sald land notes in the
properties to be sold at said foreclosure sale. On February 22, 1893, the com-
plainant moved the court to confirm the sale of December 28, 1892, and to
direct that proper conveyances be made to the purchaser. On March 14, 1893,
the purchaser, Green, filed his first pleading in court, and alleged that his bid
at the sale was based upon the schedule of property of said railroad referred
to in the notice of the master’s sale; that among other items set out in said
schedule was that about $95,000 in vendor’s lien notes were in the hands of
the receiver, being a part of the property of said railroad ordered by the court
to be sold; that upon the strength of said items in said schedule (the decree
but vaguely and generally describing the property ordered to be sold), to which



